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Monday 19 June 2023 

Item No: 5.1

Notice of Review: Land Rear 20 Eskview Road, Mayfield 

Determination Report 

Report by Chief Officer Place 

1 Purpose of Report 

1.1 The purpose of this report is to provide a framework for the Local 
Review Body (LRB) to consider a ‘Notice of Review’ for the change of 
use from public open space to allow siting of container for the use as 
hot food takeaway on land rear of 20 Eskview Road, Mayfield. 

2 Background 

2.1 Planning application 22/00716/DPP for the change of use from public 
open space to allow siting of container for the use as hot food 
takeaway on land rear of 20 Eskview Road, Mayfield was refused 
planning permission on 18 January 2023; a copy of the decision is 
attached to this report.   

2.2 The review has progressed through the following stages: 

1 Submission of Notice of Review by the applicant. 
2 The Registration and Acknowledgement of the Notice of Review. 
3 Carrying out Notification and Consultation. 

3 Supporting Documents 

3.1 Attached to this report are the following documents: 

• A site location plan (Appendix A);

• A copy of the notice of review form and supporting statement
(Appendix B). Any duplication of information is not attached;

• A copy of the case officer’s report (Appendix C);

• A copy of the decision notice, excluding the standard advisory
notes, issued on 18 January 2023 (Appendix D); and

• A copy of the key plans/drawings (Appendix E).

3.2 The full planning application case file and the development plan 
policies referred to in the case officer’s report can be viewed online via 
www.midlothian.gov.uk.  

4 Procedures 

4.1 In accordance with agreed procedures, the LRB: 

http://www.midlothian.gov.uk/


• Have determined to undertake a site visit (only elected members
attending the site visit can participate in the determination of the
review); and

• Have determined to progress the review by written submissions.

4.2 The case officer’s report identified that there were four consultation 
responses and 106 representations received (four objections and 102 
support representations).  As part of the review process the interested 
parties were notified of the review.  Three additional comments have 
been received re-enforcing their objects to the application (including 
comment from the Mayfield and Easthouses Community Council).  All 
comments can be viewed online on the electronic planning application 
case file. 

4.3 The next stage in the process is for the LRB to determine the review in 
accordance with the agreed procedure: 

• Identify any provisions of the development plan which are relevant
to the decision;

• Interpret them carefully, looking at the aims and objectives of the
plan as well as detailed wording of policies;

• Consider whether or not the proposal accords with the
development plan;

• Identify and consider relevant material considerations for and
against the proposal;

• Assess whether these considerations warrant a departure from the
development plan; and

• State the reason/s for the decision and state any conditions
required if planning permission is granted.

4.4 In reaching a decision on the case the planning advisor can advise on 
appropriate phraseology and on appropriate planning reasons for 
reaching a decision.  

4.5 Following the determination of the review the planning advisor will 
prepare a decision notice for issuing through the Chair of the LRB.  A 
copy of the decision notice will be reported back to the LRB for noting. 

4.6 A copy of the LRB decision will be placed on the planning authority’s 
planning register and made available for inspection online.  

5 Conditions 

5.1 In accordance with the procedures agreed by the LRB at its meeting of 
20 June 2022, and without prejudice to the determination of the review, 
the following condition has been prepared for the consideration of the 
LRB if it is minded to uphold the review and grant planning permission. 

1. The development to which this permission relates shall commence
no later than the expiration of three years beginning with the date of
this permission.

Reason: To accord with the provisions of Section 58 of the Town
and Country Planning (Scotland) Act 1997 (as amended by the
Planning (Scotland) Act 2019).



2. Development shall not begin on site until the following details have

been submitted to and approved in writing by the planning authority:

a) Details and a sample of the proposed cladding of the
container;

b) Details of the proposed serving hatch;
c) Details of litter bins;
d) Details of a waste management plan, including how and

where waste will be stored on site; and
e) A site plan showing the exact position of the container hereby

approved.

Thereafter, the development hereby approved shall accord with the 
details agreed in terms of this condition. 

Reason: These details were not submitted as part of the 
application: to ensure adequate waste provision is provided; to 
protect the visual amenity of the surrounding area; for the 
avoidance of doubt where the container is to be positioned. 

3. The cladding approved in condition 2a) shall be attached to all four
sides of the container.

Reason:  To protect the visual amenity of the area.

4. The litter bins approved in condition 2c) shall be in place before the
use is implemented on site and shall remain in place until the use
ceases operations.

5. The waste management plan approved in condition 2d) shall be in
place before the use is implemented on site and shall remain in
place until the use ceases operations.

Reason for conditions 4 and 5:  To ensure adequate and
appropriate waste facilities are provided.

6. The use hereby permitted shall only operate within the hours of 8am
to 8pm.

7. No generator shall be operational in connection with the container
and use hereby approved.

8. No amplified music, vocals or sound reproduction equipment used
in association with the use hereby permitted shall be audible within
any nearby residential property.

Reason for conditions 6 to 8:  To protect the amenity of nearby
residential units.

9. Development shall not begin until details, including a timetable of
implementation, of superfast broadband have been submitted to
and approved in writing by the planning authority. The details shall
include delivery of superfast broadband prior to the occupation of



the unit. The delivery of superfast broadband shall be implemented 
as per the approved details.  

Reason: To ensure the quality of the development is enhanced by 
the provision of appropriate digital infrastructure in accordance with 
the requirements of policy IT1 of the adopted Midlothian Local 
Development Plan.  

10. Development shall not begin until details of a
sustainability/biodiversity scheme for the site, including the location
and details for the provision of nesting and wildlife homes and
features to optimise the biodiversity value of the site, has been
submitted to and approved in writing by the planning authority.
Such a scheme could include swift and bat boxes and biodiverse
lawns, ivy screens and green roofs/ walls.  Development shall
thereafter be carried out in accordance with the approved details or
such alternatives as may be approved in writing with the planning
authority.

Reason: To ensure the development accords with the requirements
of policy DEV5 of the adopted Midlothian Local Development Plan
2017.

11. When the container is no longer in use for the use hereby approved,

within 3 months of operations ceasing at this site the container shall

be removed and the land shall be made good within four weeks of

the container being removed.

Reason: To ensure the container is removed in a timely manner
after the approved use has ceased; to protect the visual amenity of
the area to ensure the site is restored.

6 Recommendations 

6.1 It is recommended that the LRB: 
a) determine the review; and
b) the planning advisor draft and issue the decision of the LRB

through the Chair

Peter Arnsdorf 
Planning, Sustainable Growth and Investment Manager 

Date:  10 June 2023 
Report Contact:     Peter Arnsdorf - Planning, Sustainable Growth and 

Investment Manager 
peter.arnsdorf@midlothian.gov.uk 

Background Papers: Planning application 22/00716/DPP available for 
inspection online. 

mailto:peter.arnsdorf@midlothian.gov.uk
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Fairfield House 8 Lothian Road Dalkeith EH22 3ZN  Tel: 0131 271 3302  Fax: 0131 271 3537  Email: planning-
applications@midlothian.gov.uk

Applications cannot be validated until all the necessary documentation has been submitted and the required fee has been paid.

Thank you for completing this application form:

ONLINE REFERENCE 100614482-001

The online reference is the unique reference for your online form only. The  Planning Authority will allocate an Application Number when
your form is validated. Please quote this reference if you need to contact the planning Authority about this application.

Applicant or Agent Details

Are you an applicant or an agent? * (An agent is an architect, consultant or someone else acting

on behalf of the applicant in connection with this application) Applicant Agent

Applicant Details

Please enter Applicant details

Title: You must enter a Building Name or Number, or both: *

Other Title: Building Name:

First Name: * Building Number:

Address 1
Last Name: * (Street): *

Company/Organisation Address 2:

Telephone Number: * Town/City: *

Extension Number: Country: *

Mobile Number: Postcode: *

Fax Number:

Email Address: *

Mr

William

Kivlin Old school path

7

Eh225ng

Midlothian

Dalkeith

MayfieldOld school takeaway
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Site Address Details

Planning Authority:

Full postal address of the site (including postcode where available):

Address 1:

Address 2:

Address 3:

Address 4:

Address 5:

Town/City/Settlement:

Post Code:

Please identify/describe the location of the site or sites

Northing Easting

Description of Proposal

Please provide a description of your proposal to which your review relates. The description should be the same as given in the

application form, or as amended with the agreement of the planning authority: *

(Max 500 characters)

Type of Application

What type of application did you submit to the planning authority? *

Application for planning permission (including householder application but excluding application to work minerals).

Application for planning permission in principle.

Further application.

Application for approval of matters specified in conditions.

Reference22/00716/DPP  Change of use from public open space to allow sitting of container for use as hot food takeaway

Midlothian Council

Land to Rear of 20 Eskview Road Mayfield Dalkeith
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What does your review relate to? *

Refusal Notice.

Grant of permission with Conditions imposed.

No decision reached within the prescribed period (two months after validation date or any agreed extension)  deemed refusal.

Statement of reasons for seeking review

You must state in full, why you are a seeking a review of the planning authority s decision (or failure to make a decision). Your statement
must set out all matters you consider require  to be taken into account in determining your review. If necessary this can be provided as a
separate document in the Supporting Documents  section: *  (Max 500 characters)

Note: you are unlikely to have a further opportunity to add to your statement of appeal at a later date, so it is essential that you produce
all of the information you want the decision-maker to take into account.

You should not however raise any new matter which was not before the planning authority at the time it decided your application (or at
the time expiry of the period of determination), unless you can demonstrate that the new matter could not have been raised before that
time or that it not being raised before that time is a consequence of exceptional circumstances.

Have you raised any matters which were not before the appointed officer  at the time the Yes No

Determination on your application was made? *

If yes, you should explain in the box below, why you are raising the new matter, why it was not raised with the appointed officer before
your application was determined and why you consider it should be considered in your review: * (Max 500 characters)

Please provide a list of all supporting documents, materials and evidence which you wish to submit with your notice of review and intend
to rely on in support of your review. You can attach these documents electronically later in the process: * (Max 500 characters)

Application Details

Please provide the application reference no. given to you by your planning
authority for your previous application.

What date was the application submitted to the planning authority? *

What date was the decision issued by the planning authority? *

I wish to raise a review against these matters stated below in the refusal document.  1. Appearance & serving hatch details  2.

Town centre impact  3. Proximity to school 4. Opening hours 5. Bin storage  6. exact site location  7. Litter bins 8. Main planning

concern and material evidence

1. Document of further details of refusal matters   2. Site map location   3. Material evidence to support planning application for

plannings main concern

22/00716/DPP

18/01/2023

29/09/2022
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Review Procedure

The Local Review Body will decide on the procedure to be used to determine your review and may at any time during the review
process require that further information or representations be made to enable them to determine the review. Further information may be
required by one or a combination of procedures, such as: written submissions; the holding of one or more hearing sessions and/or
inspecting the land which is the subject of the review case.

Can this review continue to a conclusion, in your opinion, based on a review of the relevant information provided by yourself and other
parties only,  without any further procedures? For example, written submission, hearing session, site inspection. *

Yes No

In the event that the Local Review Body appointed to consider your application decides to inspect the site, in your opinion:

Can the site be clearly seen from a road or public land? * Yes No

Is it possible for the site to be accessed safely and without barriers to entry? * Yes No

Checklist  Application for Notice of Review

Please complete the following checklist to make sure  you have provided all the necessary information in support of your appeal. Failure
to submit all this  information may result in your appeal  being deemed invalid.

Have you provided the name and address of the applicant?.  * Yes No

Have you provided the date and reference number of the application which is the subject of this Yes No

review? *

If you are the agent, acting on behalf of the applicant, have you provided details of your name Yes No N/A

and address and indicated whether any notice or correspondence required in connection with the
review should be sent to you or the applicant? *

Have you provided a statement setting out your reasons for requiring a review and by what Yes No

procedure (or combination of procedures) you wish the review to be conducted? *

Note: You must state, in full, why you are seeking a review on your application. Your statement must set out all matters you consider
require to be taken into account in determining your review. You may not have a further opportunity to add to your statement of review
at a later date. It is therefore essential that you submit with your notice of review, all necessary information and evidence that you rely
on and wish the Local Review Body to consider as part of your review.

Please attach a copy of all documents, material and evidence which you intend to rely on Yes No

(e.g. plans and Drawings) which are now the subject of this review *

Note: Where the review relates to a further application e.g. renewal of planning permission or modification, variation or removal of a
planning condition or where it relates to an application for approval of matters specified in conditions, it is advisable to provide the
application reference number, approved plans and decision notice (if any) from the earlier consent.

Declare  Notice of Review

I/We the applicant/agent certify that this is an application for review on the grounds stated.

Declaration Name: Mr William Kivlin

Declaration Date: 08/04/2023









































































MIDLOTHIAN COUNCIL 
 
DEVELOPMENT MANAGEMENT  
PLANNING APPLICATION DELEGATED WORKSHEET: 
 
Planning Application Reference: 22/00716/DPP  
 
Site Address:  Land to Rear of 20 Eskview Road, Mayfield, Dalkeith 
 
Site Description:  The application site comprises an area of hardstanding within 
Mayfield Park.  The site is by the eastern edge of the park which extends to the west, 
south and north.  There is a building within the park to the north (the Pavilion) which 
operates as a café and hub, with a community garden to the north.  The site is at an 
elevated level, with the land sloping down to the west.  There are retirement flats to 
the east and a flat roofed building used by the Council as storage to the south.  
There are houses to the south, beyond the park, with Mayfield Town Centre to the 
northeast.  Newbattle High School lies beyond the park to the west. 
 
Proposed Development:  Change of use from public open space to allow sitting of 
container for use as hot food takeaway. 
 
Proposed Development Details:  The proposed container is to be used as a hot 
food takeaway.  This measures 12 metres long by 2.4 metres wide and 2.4 metres 
high and will be clad in timber cladding on three sides, with an opening cut out to 
accommodate a serving hatch.  The container will connect to the public water supply 
and drainage network.  
home as a delivery only service.   
 
Background (Previous Applications, Supporting Documents, Development 
Briefs): No relevant history. 
 
Consultations:  
 

Senior Manager Neighbourhood Services (Roads) has no objection 
as the proposal does not raise any major transportation or road safety issues.     
 

Senior Manager Protective Services does not object, subject to 
conditions being attached to any planning permission to ensure there are no 
generators used in the vicinity of the container and that the use only operates 
between 8am and 8pm.  These conditions would limit noise and disturbance to 
nearby residential properties.   
 

Biodiversity consultant has not flagged up that the development 
would affect any protected species.  
 
The Mayfield and Easthouses Community Council objects to the proposal and 
support the objection from Mayfield & East Houses Development Trust (MAEDT) 
while acknowledging the amount of support from the community.  They state: 

- A large amount of representations are from people who do not live in the local 
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the same person.  They query how these are considered in the assessment of 
the application and how these are checked to be authentic.  They note some 
people have sent in more than one letter and/or signed petitions.  They do not 
suggest the comments are not authentic but query how this is handled.  If they 
are satisfied on this point, they would support the application based on the 
community support in the representations;   

- They ask if the claim that healthy food would be served will be investigated.  
They are concerned the unit would target school children and the menu is 
largely fried/fast food, raising issues over healthy eating.  They are part of the 

also considering campaigning for Fast Food Exclusion Zones to be included 
the Local Development Plan (LDP) to restrict new fast food outlets to outwith 
400m of any school.  They would support the proposal if this were providing 
healthy food at affordable prices, but this is not has been submitted; 

- The business plan does not provide any evidence of job opportunities or how 
it would reduce commuting from the area, or what policies it satisfies from the 
LDP.  The application cannot be supported on this basis; 

- Concerns over people parking in nearby laybys which are not car parks; 
- They note representors state this is wheelchair accessible, but that the hatch 

would need to be lower to be so.  They would support the application if the 
Council provide public toilets in the part, including a disabled toilet and 
changing facilities; 

- They make reference to a similar unit in Dunbar that is a sit in café and 
takeaway that opens between 10am to 4pm.  They would support the 
proposal if it operated like this; 

- They query the community spirit and benefits noted in the letters of support. A 
lot of representations state this is a café when this is a takeaway, with no 
details of seating.  The only toilet facilities are in the adjacent storage building 
but it is not clear if this is for staff or customers.  MAEDT already run activities 
and litter picking the area, as proposed by the applicant.  There is no 
evidence that the proposal would support community spirit in the area and 
they do not support the application on this basis, but hope that those who 
signed up for these events take part in the MAEDT events;  

- Anti-social behaviour concerns as it is implied the takeaway would open late 
at night.  It is not clear if this use later into the evenings would create a safer 
feel with people in the area or less safe if youths are gathered here.  It is not 
clear how this would reduce anti-social behaviour and there is no evidence 
that this would be reduced.  This would be better achieved by better lighting 
and not more people hanging around in the park.  They do not support the 
proposal on this basis; 

- They q as the submissions include a statement 
from a Council officer in the Landscape and Countryside Services section that 
they would support this, as well as Councillor support.  They are disappointed 
that there is more support for this than the Town Centre Masterplan; 

- There are 12 food provision units in the area, including in the park itself.  They 
highlight that if people are not aware of these in the area, the proposed use 
may also not be well used.  They also highlight the impact on these existing 
businesses as a result of another food unit in the area, if preferential 
treatment is given to this use on Council owned land.  If this were acceptable 



in principle, the lease should be open for competition.  They do not support 
the proposal on this basis; 

- The proposal is contrary to the MDLP and the consented use as a park.  This 
is also contrary to and would undermine the Town Centre Masterplan and 
they do not support the proposal on this basis; 

- They support the applicant in establishing the business this far but state that if 
there is space for another food outlet in the area this should be in one of the 
retail units that already exist; 

- Concern over what would happen to the container if the applicant gets 
permission but moves elsewhere in the future  would the container remain 
for someone else to take over, if so for what use, and if not would it sit empty?  
They ask that if this is approved, conditions be attached to control the future 
of the container.  If this were clear, they would support the application; 

- Concern over an overlap between existing and proposed community work 
which may affect existing relationships.  Planning to work with young people is 
certainly admirable but they do not want to be a position where they need to 
take sides between community groups and so neither support nor oppose the 
application on this basis; 

- Approving a shipping containers as a solution for commercial premises will set 
a precedent for any other new buildings within the town centre; and  

- Potential noise and litter concerns.   
 
Representations: 106 letters of representation have been received, 4 objecting, 102 
supporting and one neutral. 
 
The objections are on the following grounds: 

- The proposal would cause noise, smells, litter, anti-social behaviour and 
vermin in the park and area; 

- The application is misleading as there is a café in the park; 
- The proposal would threaten the existing café which is a community café that 

offers a number of activities in the area; 
- The container would be in front of the adjacent flats; 
- There is no barrier between the container and adjacent flats; 
- Vehicles use the site to access the adjacent Council building which has been 

vandalised; 
- There are plenty other food units in the area; 
- Impact on wildlife; 
- Loss of parkland; 
- Why should local people be asked to do litter picks; 
- This will not make the park safer at night but the opposite; and 
- This would devalue local properties. 

 
Two additional petitions with 34 and 64 signatures were also received, objecting for 
the above reasons. 
 
The supporting letters are on the following grounds: 

- The proposal complies with the 2017 Midlothian Local Development Plan; 
- Would be a good facility in the park and community; 
- A good facility for healthy food close to the local high school; 
- Would add extra security to the park at nights; 



- Supports a local business; 
- The business provides good quality food; 
- Be somewhere for young people to gather; 
- The area is large enough to accommodate another food unit; 
- Litter could be addressed with bins provided and collections which a number 

of supporters have signed up to; 
- The Community Council said they would support the proposal if there was a 

way to prove all representations were real; 
- This would have good disabled access; 
- The proposal will bring local jobs; and 
- The proposal will create tourism in the area. 

 
One additional petition with 9 signatures was also received, supporting for the same 
reasons.   
 
The neutral letter raises concerns over noise, litter and people in the area close to 
the adjacent retirement flats. 
 
The adopted Scheme of Delegation states a representation on an application shall 
only be competent if it comprises a written submission in the form of either a letter, e-
mail or online submission. In the case of a letter the correspondent will require to 
include their name, full address and signature. There have been 61 representations 
submitted that comply with this (56 supporting, 4 objecting and one neutral) and 42 
representations that do not comply with this (all supporting). 
 
Relevant Planning Policies:  Planning policy currently comprises National Planning 
Framework 3 and Scottish Planning Policy, SESPlan and the adopted Midlothian 
Local Development Plan 2017. On 8 November the Revised Draft National Planning 
Framework 4 was submitted to the Scottish Parliament for approval along with an 
Explanatory Report that outlines the changes from Draft NPF4 to the Revised Draft. 
The Planning Act requires that NPF4 must be approved by the Scottish Parliament 
before it can be adopted by Scottish Ministers.  On adoption the provisions in the 
Planning Act will commence to make NPF4 part of the statutory development 
plan. The existing National Planning Framework 3 and Scottish Planning Policy 
remain in place until NPF4 has been adopted by Scottish Ministers. As the Revised 
Draft NPF4 is at an advanced stage and represents the settled view of the Scottish 
Government in terms of its planning policy it is a material consideration of significant 
weight in the assessment of the application. The following policies are relevant to the 
proposal; 

- Policy 1 Tackling the climate and nature crises 
- Policy 2 Climate mitigation and adaptation 
- Policy 3 Biodiversity 
- Policy 14 Design, quality and place 
- Policy 15 Local Living and 20 minute neighbourhoods 
- Policy 21 Play, recreation and sport 
- Policy 23 Health and safety 
- Policy 25 Community wealth building 
- Policy 26 Business and industry 
- Policy 27 City, town, local and commercial centres 

 



The relevant policies of the 2017 Midlothian Local Development Plan are; 
DEV2 Protecting Amenity within the Built-Up Area advises that development will 
not be permitted where it is likely to detract materially from the existing character or 
amenity of the area; 
TCR1 Town Centres supports proposals for retail, commercial leisure development 

support of this policy the Council has prepared supplementary guidance on food and 
drink and other non-retail uses in town centres; this guidance also includes guidance 
in respect of food and drink and hot food takeaways outwith town centres. The 
guidance was adopted by the Council on 4 March 2019. Further details on the 
Supplementary Guidance are provided below; and  
ENV18 Noise states that the Council will seek to prevent noisy developments from 
damaging residential amenity or disturbing noise sensitive uses.  Where new 
developments with the potential to create significant noise are proposed, these may be 
refused or required to be modified so that no unacceptable impact at sensitive receptors 
is generated.  Applicants may be required to carry out a noise impact assessment either 
as part of an Environmental Impact Assessment or separately.  Where new noise 
sensitive uses are proposed in the locality of existing noisy uses, the Council will seek to 
ensure that the function of the established operation is not adversely affected. 
 
The site is adjacent to an area covered by the following policy: 
DEV8 Open Spaces states that the Council will seek to protect and enhance the 
open spaces identified in the Local Development Plan.  Development will not be 
permitted in these areas would which: result in the permanent loss of the open 
space; and/or adversely affect the accessibility of the open space; and/or diminish 
the quality, amenity or biodiversity of the open space; and/or otherwise undermine 
the value of the open space as part of the Midlothian Green Network or the potential 
for the enhancement of the open space for this purpose.  
 
Supplementary Guidance on Food and Drink and Other Non-Retail Uses in 
Town Centres has been adopted. This states food and drink uses outwith town and 
local centres will not be permitted unless it has been demonstrated there will be no 
adverse impact on the viability of nearby town centres. Such applications should be 
accompanied by a Town Centre Impact Assessment. However the Planning 
Authority can use discretion not to request such an assessment where an application 
is submitted for the change of use of a high footfall use to a food and drink use, 
where there is no reasonable prospect of the original use being retained.  There shall 
be no take away facilities within 400 metres of a primary or secondary school.  This 
is in order to address the adverse impacts such uses have on the diets of young 
people and the health of communities.  This position was slightly amended by the 
elected members where it was agreed that food and drink units can have a takeaway 
facility provided this did not operate during school hours.  
 
Planning Issues:  The main planning issue to be considered is whether or not the 
proposal complies with the development plan policies and, if not, whether there are 
any material planning considerations which would otherwise justify approval.  
 
Principle of development 



The Planning Authority are keen to support local businesses where possible.  
However this should be the right development in the right place, have no detrimental 
impact on the character or appearance of the surrounding area and comply with 
policy, unless otherwise justified.  The application site is within the built up area 
where there is a presumption to support development, however the details of the 
proposal must be considered.  Due to the nature of the proposal, the impact on the 
nearby town centre, residential properties and surrounding area are paramount.   
 
Amenity of residential properties 
There are flats to the east which could be affected by noise, disturbance and smell 
from the use.  These issues could also extend to the remainder of the park.  The 
application site is 12 metres from the flats at the closest point, with the main 
elevations 23 metres apart.  There is a railing approximately 1.6 metres high and 
some planting along the shared boundary.  There is a house to the south, though 
this is separated from the site the storage building.   
 

tective Services (Environmental Health) was 
consulted regarding the concerns over noise and smell.  In regards noise, they have 
no objection provided that the use be limited to 8am to 8pm daily.  They also state no 
generator should be used, as this would result in noise and fumes.  They do not 
raise any concerns over smells from food cooking or that the proximity to the flats 
would have a significant detrimental impact on the amenity of the residents or users 
of the park which could not be mitigated by these conditions.   
 
The distance between the container and the flats means that, although it will block 
some views, the container will not have an overbearing impact on the outlook of 
these flats.   
 
Should permission be approved, conditions would be attached to require litter bins 
be in place before the use is operational. 
 
Appearance  
The container is a standard shipping container of generic scale and form.  This will 
be improved by it being finished on three sides in timber cladding.  The side 
elevation which is not to be clad includes the doors into the unit.  It is appreciated 
that this will be in daily use which may be why the cladding is not proposed here, 
however this will be a highly prominent elevation on approach from the south and so 
in the visual interest of the area this should also be clad.  Further details of the finish 
of the service hatch are required as it is not clear what this would be.   
 
The Planning Authority generally restrict the time periods where containers are 
approved as these have the appearance of temporary units and are not suitable as 
long-term additions to areas.  This is considered in detail below. 
 
Road safety 

oads) has considered the 
application and is satisfied that this does not raise any major road safety issues.  The 
scale of the container is such that the proposed use would be unlikely to create any 
significant road safety issues. 
 



Representors have queried if the siting of the container would block access to the 
adjacent storage building as the pedestrian and vehicular doors are on the elevation 
that faces the site.  There appears to be a discrepancy between the information 
submitted over the exact position of the container, as this appears as close as 2 
metres and also approximately 3 or 4 metres.  This point needs clarified and can be 
covered by condition if approved.   
 
Impact on Mayfield Town Centre and other businesses in the area 
The SG states food and drink uses outwith town and local centres will not be 
permitted unless it has been demonstrated there will be no adverse impact on the 
viability of nearby town centres.  Such applications should be accompanied by a 
Town Centre Impact Assessment. The Planning Authority can use discretion not to 
request such an assessment where an application is submitted for the change of use 
of a high footfall use to a food and drink use, where there is no reasonable prospect 
of the original use being retained. 
 
The application site is close to, but outwith, Mayfield Town Centre and does not lie 
within a local centre. The application is for a new container to be sited in the park, 
not the change of use of an existing site to a takeaway use.  Given this, the proposal 
is contrary to the SG due to the fact that the site is not situated within either a town 
centre or a local centre.  In the absence of a Town Centre Impact Assessment 
demonstrating that there is no adverse impact on the vitality of Mayfield town centre, 
then a takeaway use at this location is contrary to the SG and by association policy 
TCR1 
 
There are a variety of uses within the town centre, including retail, class 2 and at 
least four cafes/hot food takeaways and a further two shops that sell food.  There are 
also a number of food provision units outwith the town centre but in the surrounding 
area, including a café within the park which is open Tuesdays to Fridays 10am  
4pm.  It would be more appropriate for this business to operate from an existing unit 
in the area, rather than as proposed.   
 
Proximity to schools 
The application site is approximately 250 metres from Newbattle High School which 
lies beyond the park to the east 
Primary School to the south.  The adopted SG states there shall be no takeaway 
facilities within 400 metres of a primary or secondary school.  This is to address the 
adverse impacts such uses have on the diets of young people and the health of 
communities.  This position was slightly amended by the elected members where it 
was agreed that food and drink units can have a takeaway facility provided this did 
not operate during school hours. It is clear from the information submitted that a 
large part of the customer base would be school pupils and that the use would 
operate during school hours.  This would be contrary to adopted policy and so there 
is no support for this proposal.     
 
It has been submitted that the container would offer healthy food and that this may 
address some concerns over the proposal.  However if the Planning Authority were 
to approve this application, it would not be possible to restrict this to only selling 
healthy foods.  If it were approved is would be approved as a hot food takeaway as it 
is not reasonable or enforceable to restrict the type of food.   



 
The MLDP does not contain any specific policies relating to healthy eating; however 
the 400 metres buffer between schools and hot food takeaways that is specified in 
the SG is intended to discourage unhealthy eating amongst school children.  
 
Other matters 
The following section addresses  comments not addressed above.   
 
The number of representations received from people who do not live in the local 
area, who 
behalf by the same person have been queried.  All representations that comply with 
the adopted Scheme of Delegation are referred to in the assessment of applications.  
The relevant planning matters raised in representations are taken into account in the 
assessment of the application, with other matters noted.  All representors are sent 
acknowledgements which confirms comments have been received and will be made 
publically available to view, along with details of how to contact the Planning 
Authority if they are not happy with this.  Two representors decided to withdraw their 
comments after receiving this acknowledgement.   
 
The comments made by other Council officials are of interest, however these do not 
form part of the assessment.  Any Councillor involvement in applications should be 
declared if they are involved in the decision making process, such as if these are 
determined by Planning Committee or in the event of a review to the Local Review 
Body if the Councillor is a member of this.  
 
It has been queried what would happen to the container if the applicant moves on.  If 
this application were approved, this could either have a personal or temporary 
condition attached.  Personal conditions can be used in instances where the 
proposal is only acceptable due to the specific way the applicant seeks to operate, 
thereby limiting approval to one person only.  The planning authority have concerns 
over the long term use of shipping containers as these have a temporary 
appearance which are not suitable for long term or permanent use.  Where these are 
approved, these are generally conditioned to be in place for up to five years to allow 
the applicant to find a permanent, long term solution for the use.  It is acknowledged 
that cladding the container will improve its appearance, however this will still be a 
storage container which is not appropriate for a long term use.  In any case, this is 
not being supported so these conditions are not necessary.   
 
It is not clear how the proposal would result in job opportunities, how it would reduce 
commuting, create tourism or which MLDP policies it satisfies.  The container would 
be wheelchair accessible. 
 
It would be outwith the scope of the application to require the Council to install public 
toilets or additional lighting in the park.   
 
The similar operation in Dunbar reference by a representor is of interest but not 
relevant to this application.   
 
The proposed hours of operation are not clear, however if approved these would be 
limited to between 8am to 8pm.  People would generally be using the park in these 



times so it is not anticipated that the proposed use would bring a significant amount 
of people into an otherwise quiet area during these hours.  Any issues of anti-social 
behaviour is a police matter.   
 
Reference is made to community spirit and existing and proposed community works 
in the area and potential conflict.  While interesting, this is not a material planning 
consideration and does not form part of the application assessment.   
 
The proposal would result in the loss of a small area of hardstanding of less than 30 
square metres (0.3 hectares) within a park which is approximately 67,046 square 
metres (6.7 hectares).  It is acknowledged that the incremental loss of small parts of 
the park would have a cumulative impact, however the loss of parkland to site a 
container that is not a permanent building that can be easily removed, is not a 
reason to refuse permission in this instance.  
 
The loss of value to nearby properties is not a material planning consideration.   
 
Should permission be approved, details of bin storage would be required for 
approval.  Any issues over vermin should be reported to the Protective Services 
(Environmental Health) team. 
 

flagged up that the development would 
affect any protected species. Although wildlife may use the site, this is not protected 
wildlife and so there is no control in planning terms to protect this.  
 
There are a number of food provision units in the area which could be affected by the 
proposal, however competition between operations is not a material planning 
consideration.  The issue over the lease on Council owned land being open for 
public competition is not something the Planning Authority can control.   
 
Recommendation: Refuse planning permission. 
 



Refusal of Planning Permission 
Town and Country Planning (Scotland) Act 1997 
 

 

Reg. No.   22/00716/DPP 
 

 

Old School Takeaway 
7 Old School Path 
Mayfield 
Dalkeith  
EH22 5NG 
 

 

Midlothian Council, as Planning Authority, having considered the application by Old School 
Takeaway, Mr William Kivlin, 7 Old School Path, Mayfield, Dalkeith , EH22 5NG, which was 
registered on 6 October 2022 in pursuance of their powers under the above Acts, hereby 
refuse permission to carry out the following proposed development: 
 

Change of use from public open space to allow sitting of container for use as hot 
food takeaway at Land to Rear of 20, Eskview Road, Mayfield, Dalkeith 
 
in accordance with the application and the following documents/drawings: 
 

Document/Drawing. Drawing No/Scale Dated 

Location Plan 1:1250 06.10.2022 

Site Plan 1:500 06.10.2022 
Floor Plan, Elevations 2586/01 1:50 06.10.2022 
Illustration/Photograph  06.10.2022 
 
The reason(s) for the Council's decision are set out below: 
 
1. The proposed site is within 400 metres of Newbattle High School and Mayfield and 

Food and drink and other non-retail uses in Town Centres does not permit hot food 
takeaways within 400 metres of the curtilage of either primary or secondary schools. 
The proposal is therefore contrary to policy TCR1 of the Midlothian Local 
Development Plan 2017 and its associated Supplementary Guidance.  

 
2. The building is not situated within either a Town Centre or a Local Centre, as 

defined in the Midlothian Local Development Plan 2017, and no evidence has been 
provided to demonstrate that the use will not have an adverse impact on the vitality 
of Mayfield Town Centre. The proposal is therefore contrary to policy TCR1 of the 
Midlothian Local Development Plan 2017 and its associated Supplementary 
Guidance. 
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Dated    18 / 1 / 2023 

 
 

Duncan Robertson 
Lead Officer  Local Developments  
Fairfield House, 8 Lothian Road, Dalkeith, EH22 3ZN 
 
 



Any Planning Enquiries should be directed to:
               

Planning and Local Authority Liaison
Direct Telephone: 01623 637 119 (Planning Enquiries)

Email: planningconsultation@coal.gov.uk

Website: www.gov.uk/coalauthority

INFORMATIVE NOTE

The proposed development lies within an area that has been defined by the Coal 
Authority as containing coal mining features at surface or shallow depth.  These 
features may include: mine entries (shafts and adits); shallow coal workings; 
geological features (fissures and break lines); mine gas and former surface mining 
sites.  Although such features are seldom readily visible, they can often be present 
and problems can occur, particularly as a result of new development taking place.  

Any form of development over or within the influencing distance of a mine entry can 
be dangerous and raises significant land stability and public safety risks.  As a 
general precautionary principle, the Coal Authority considers that the building over 
or within the influencing distance of a mine entry should be avoided.  In exceptional 
circumstance where this is unavoidable, expert advice must be sought to ensure 
that a suitable engineering design which takes into account all the relevant safety 
and environmental risk factors, including mine gas and mine-water.  Your attention 
is drawn to the Coal Authority Policy in relation to new development and mine 
entries available at: 
www.gov.uk/government/publications/building-on-or-within-the-influencing-distance-
of-mine-entries

Any intrusive activities which disturb or enter any coal seams, coal mine workings or 
coal mine entries (shafts and adits) requires a Coal Authority Permit.  Such 
activities could include site investigation boreholes, excavations for foundations, 
piling activities, other ground works and any subsequent treatment of coal mine 
workings and coal mine entries for ground stability purposes.  Failure to obtain a 
Coal Authority Permit for such activities is trespass, with the potential for court 
action.  

If any coal mining features are unexpectedly encountered during development, this 
should be reported immediately to the Coal Authority on 0345 762 6848.  Further 
information is available on the Coal Authority website at:
www.gov.uk/government/organisations/the-coal-authority  

Informative Note valid from 1st January 2023 until 31st December 2024
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