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Planning Committee 
 
Venue:  Council Chambers, Midlothian House, Dalkeith, EH22 1DN 
 
 
Date:  Tuesday, 15 May 2018 
 
Time:  14:00 
 
 
 
John Blair 
Director, Resources 
 
 
Contact: 

Clerk Name: Mike Broadway 

Clerk Telephone: 0131 271 3160 

Clerk Email: mike.broadway@midlothian.gov.uk 

 
 

 
 
Further Information: 
 
This is a meeting which is open to members of the public. 

 
 
  

Audio Recording Notice: Please note that this meeting will be recorded. The 
recording will be publicly available following the meeting. The Council will 
comply with its statutory obligations under the Data Protection Act 1998 and the 
Freedom of Information (Scotland) Act 2002. 
 

Page 1 of 118



 

 

 

1          Welcome, Introductions and Apologies 

 
2          Order of Business 

 Including notice of new business submitted as urgent for consideration 
at the end of the meeting. 

 

 
3          Declarations of Interest 

 Members should declare any financial and non-financial interests they 
have in the items of business for consideration, identifying the relevant 
agenda item and the nature of their interest. 

 

 
4          Minutes of Previous Meeting 

4.1 Minute of Meeting held on 3 April 2018 - For Approval 5 - 14 

 
5          Public Reports 

5.1 Penicuik Heritage Regeneration Project – Report by Head of 
Communities and Economy. 

 
 

15 - 60 

5.2 Major Applications: Applications Currently Being Assessed and Other 
Developments at Pre-Application Consultation Stage – Report by Head 
of Communities and Economy. 

 
 

61 - 66 

5.3 Appeals and Local Review Body Decisions - Report by Head of 
Communities and Economy. 

 
 

67 - 78 

5.4 Pre-Application Consultation - Proposed Residential Development with 
Associated Access, Open Space and Associated Works at Land North 
West of Moat View, Roslin (18/00139/PAC) - Report by Head of 
Communities and Economy. 

 
 

79 - 84 

 Applications for Planning Permission Considered for the First Time – 
Reports by Head of Communities and Economy. 

 
 

 

5.5 Section 42 Applications to Remove Condition 5 of Planning Permissions 
201/83 and 590/83 which Restricts the Occupancy of 19a Damhead, 
Lothianburn (18/00150/S42 AND 18/00151/S42). 

 
 

85 - 98 

5.6 Application for Planning Permission for the Erection of Petrol Filling 
Station and Shop; Restaurant with Drive Thru, Cafe with Drive Thru and 
Associated Works at Land at Sheriffhall South, Melville Gate Road, 
Dalkeith (17/00537/DPP). 

 
 

99 - 118 
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6          Private Reports 

 No private reports to be discussed at this meeting. 
 
Plans and papers relating to the applications on this agenda can also 
be viewed online at www.midlothian.gov.uk. 
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Minute of Meeting 
 

 

                                                                 
 

  

 

 

 

 

 

 

 
 
 

 

Planning Committee 
 
 

 

Date Time Venue 

3 April 2018 2.00 pm Council Chambers, Midlothian 
House, Buccleuch Street, 
Dalkeith 
 

 
Present: 
 

Councillor Imrie (Chair) Councillor Alexander 

Councillor Baird Councillor Cassidy 

Councillor Curran Councillor Hackett 

Councillor Hardie Councillor Johnstone 

Councillor Lay-Douglas Councillor McCall 

Councillor Milligan Councillor Muirhead 

Councillor Munro Councillor Russell 

Councillor Smaill Councillor Wallace 

Councillor Winchester  

  

 

Planning Committee 
Tuesday 15 May 2018 

Item No 4.1 
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1. Apologies 

 
No apologies were received 

 
2. Order of Business 

 
The order of business was confirmed as outlined in the agenda.  

 
3. Declarations of interest 

 

No declarations of interest were received. 
 

4. Minutes of Previous Meetings 
 

With regards to the minutes of 20 February 2018, Councillor Smaill raised a question 
regarding the decision of Agenda item 5.5 Application for Planning Permission in 
Principle for the Erection of a Retail Unit at Soutra Mains Farm, Pathhead 
(17/00951/PPP) and it was clarified that the minute was an accurate reflection of the 
conclusion of the discussion, however, it was confirmed that additional requirements 
could be secured by a planning condition and this was accepted by the Committee. 

 
Thereafter the Minutes of Meeting of 20 February was approved as a correct record. 

5. Reports 

 

Agenda No Report Title Presented by: 

5.1 The Planning (Scotland) Bill on Reforms to the 
Planning System  

Peter Arnsdorf 

Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy, updating the Committee with regard to the reforms to the Planning 
System proposed through the Planning (Scotland) Bill.   

The Planning Manager presented the report to the Committee providing the 
background on the review of the Scottish Planning System and the introduction of 
the Planning (Scotland) Bill to the Scottish Parliament on 4 December 2017.   The 
report detailed the current stage of the Planning Bill and a summary of the main 
changes proposed by the Planning Bill were detailed in Appendix A to the Report.  

Thereafter the Planning Manager responded to questions raised by Members with 
regards to Development Plans and the issues around infrastructure and 
developer’s contributions.  It was agreed that after stage 1 of the Planning Bill a 
Member’s Briefing would be arranged. 

Decision 

The Committee: 

(a) Agreed that a Briefing would be arranged for Members once stage 1 of the 
Planning Bill was completed. 

(b) To otherwise note the contents of the Report. 

Action 

Head of Communities and Economy 
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Agenda No Report Title Presented by: 

5.2 Development Plan Scheme for Midlothian Number 
10 -  

Peter Arnsdorf 

Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy seeking approval for the Development Plan Scheme for Midlothian 
No. 10 (DPSM10) which was required to be published annually to satisfy legislative 
requirements.  Each year local planning authorities were required to prepare and 
submit a Development Plan Scheme (DPS) to Scottish Ministers setting out their 
intentions with respect to preparing, reviewing and consulting on the development 
plans for its area over the coming twelve months.  

Decision 

The Committee: 

(a) Approved the Development Plan Scheme for Midlothian No.10 (DPSM10) 
(appended to this report). 

(b) Agreed to the publication of the DPSM10, copies to be placed in all public 
libraries and to formally submit a copy to Scottish Ministers.  

Action 

Head of Communities and Economy 

 

 

Agenda No Report Title Presented by: 

5.3 Supplementary Guidance:  Special Landscape 
Areas  

Peter Arnsdorf 

Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy seeking the Committee’s agreement to undertake a formal 
consultation on its proposed ‘Special Landscape Areas’ supplementary guidance.   
At its meeting of 7 November 2017 the Council adopted the Midlothian Local 
Development Plan 2017 (MLDP) which included a commitment to prepare 
Supplementary Guidance and Planning Guidance on a number of topic areas 
including special landscape areas. 
 
The draft guidance would be made publically available on the Council’s website for 
period of no less than 28 days. The Community Councils, the Scottish Environment 
Protection Agency (SEPA), Scottish Wildlife Trust, Scottish Water, the Forestry 
Commission and Scottish Natural Heritage would be notified of the draft guidance 
and invited to make comment. 

Decision 

The Committee: 

(a) Approved the draft Special Landscape Areas Supplementary Guidance for 
consultation. 

(b) Considered a further report on the Special Landscape Areas 
Supplementary Guidance following the proposed consultation. 

Action 

Head of Communities and Economy 
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Agenda No Report Title Presented by: 

5.4 Major Applications: Applications Currently Being 
Assessed and Other Developments at Pre-
Application Consultation Stage 

Peter Arnsdorf 

Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy updating the Committee with regard to ‘major’ planning applications, 
formal pre-application consultations by prospective applicants, and the expected 
programme of applications due for reporting to the Committee. 
 
The current position with regard to ‘major’ planning applications and formal pre-
application consultations by prospective applicants was outlined in Appendices A 
and B attached to this report. 

Decision 

The Committee noted the major planning application proposals which were likely to 
be considered by the Committee in 2018 and the updates for each of the 
applications. 

 
 

Agenda No Report Title Presented by: 

5.5 Appeals and Local Review Body Decisions   

Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy informing the Committee of the notices of review determined by the 
Local Review Body (LRB) at its meeting in February 2018 and two appeal 
decisions received from Scottish Ministers. 
 
Appended to the report were copies of the following appeal decision notices from 
the Scottish Government, Planning and Environmental Appeals Division:- 

• Dated 20 February 2018, an appeal against a refusal to issue a High Hedge 
Notice regarding a hedge at 41 Newmills Road, Dalkeith had been upheld 
and a High Hedge Notice had been issued requiring a reduction in the 
height of a section of hedge. 

• Dated 27 February 2018, an appeal against non-determination of planning 
application for residential development on land north of Dalhousie Dairy, 
Bonnyrigg (allocated housing site Hs10) had been upheld subject to 
conditions. The Reporter appointed by the Scottish Ministers issued a 
decision advising the Council of the intention to grant planning permission 
subject to the conclusion of a legal agreement to secure developer 
contributions in October 2017. A copy of this decision was reported to the 
Committee at its meeting in October 2017. A decision had now been issued 
following the conclusion of the legal agreement securing developer 
contributions. 

Councillor Milligan raised concerns with regards to the decision notice on the land 
North of Dalhousie Diary, Bonnyrigg, Midlothian, EH19 3NZ and the wider 
ramifications of this, as well as the financial impact on the Council to provide 
Education.  It was agreed that an urgent meeting would be set up with Education 
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and Planning to brief the 3 local Elected Members fully on the impact of this 
decision. 

Decision 

The Committee: 

(c) Agreed that an urgent meeting would be arranged for the 3 local Elected 
Members with Education and Planning. 

(d) To otherwise note the decision made by the Local Review Body at its 
meeting in February 2018 and the appeal decisions by Scottish Ministers. 

Action 

Head of Communities and Economy 

 
 

Agenda No Report Title Presented by: 

5.6 Proposed Residential Development Comprising 79 
Dwellings at Land South West of Newbattle 
Community High School, Morris Road, 
Newtongrange (18/00102/PAC) 

Peter Arnsdorf 

Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy advising that a pre-application consultation had been submitted 
regarding residential development comprising of 79 dwellings at land south west of 
Newbattle Community High School, Morris Road, Newtongrange.  
 
The pre-application consultation had been reported to Committee to enable 
Councillors to express a provisional view on the proposed major development.  The 
report outlined the proposal, identified the key development plan policies and 
material considerations and stated a provisional without prejudice planning view 
regarding the principle of development.  
 
The Planning Manager highlighted the main sections as detailed in the Report and 
responded to a question raised by Councillor Johnstone with regards to the two 
storey and three storey flats and the entrance to the site.  The Planning Manager 
confirmed he would report back to the applicant on the issues raised. 

Decision 

The Committee noted: 

(a) The provisional planning position set out in this report  

(b) That any comments made by Members would form part of the minute of 
the Committee meeting. 

(c) That the expression of a provisional view did not fetter the Committee in its 
consideration of any subsequent formal planning application. 

(d) The Planning Manager would raise the Committee’s concerns with the 
Applicant. 

Action 

Head of Communities and Economy 
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Agenda No Report Title Presented by: 

5.7 Application for Planning Permission for the Erection 
of Dwelling house; Garage and Stable Block; 
Formation of Access; Areas of Hard Standing and 
Associated Works on Land North Of Crichton Village 
Pathhead  
(17/00939/DPP). 

Peter Arnsdorf 

Outline of report and summary of discussion 

With reference to paragraph 5.7 of the Minutes of 20 February 2018 the Committee 
having heard from the Chair, agreed to continue consideration of the application to 
allow for a site inspection visit to take place.  Following a site visit on 2 April 2018, 
the report dated 8 February was re-submitted by the Head of Communities and 
Economy concerning the above application.   
 
The Planning Manager presented the report to the Committee highlighting the main 
sections from within the report and the recommendation to grant planning 
permission subject to conditions.    
 
Councillor Smaill declared an interest as being directly and indirectly interested in 
25 acres within the conservation area mostly in Borthwick area, a Trustee of 
Crichton Kirk and a Trustee of Scottish Civic Trust which was engaged in place 
making and also supporting conservation areas. 
 
Thereafter a lengthy discussion followed with regards to the proposed modern 
dwelling house within a Conservation area and various Members highlighted their 
reasons for and against this new build. 
 
Councillor Smaill, seconded by Councillor Milligan moved that the planning 
application be refused on the grounds of this being a modern dwelling house within 
a conservation area. 
 
As an amendment Councillor Cassidy, seconded by Councillor Baird moved that 
planning permission be granted for the reasons detailed in the report. 
 
On a vote being taken, five Members voted for the Motion and 10 Members voted 
for the amendment which accordingly became the decision of the meeting. 

Decision 

The Committee agreed that planning permission was granted for the reasons and 
conditions as detailed in the recommendation within the report. 

Action 

Head of Communities and Economy 

 

Agenda No Report Title Presented by: 

5.8 Application for Planning Permission for the 
Erection of Two Storey Drive Through 
Restaurant; Alterations to Existing Car Park 
and Access Roads at Land At Tesco Car Park, 
Hardengreen, Dalkeith (17/00944/DPP). 

Peter Arnsdorf 
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Outline of report and summary of discussion 

With reference to paragraph 5.6 of the Minutes of 20 February 2018 the Committee 
deferred consideration of the application to enable the applicant to provide additional 
information. The applicant was asked to provide to additional information on the 
measures taken to minimise litter; the frequency with which litter picks will occur; the 
areas that will be covered by the litter picks; what litter will be picked; and the location 
of any litter bins that will be provided. Additional information was also requested to 
demonstrate that the development would not create queuing on Eskbank 
Roundabout or the approaches to the roundabout (including the internal road 
network within the Tesco site). 
 
There was a report submitted dated 27 March 2018 by the Head of Communities 
and Economy updating the Committee on the additional information provided.  The 
Planning Manager presented the report to the Committee summarising the 
application, highlighting the additional information provided by the applicant and the 
consultation responses and representations received.  
 
Thereafter the Planning Manager responded to questions and comments raised by 
Members regarding the additional information provided and various Members 
raised concerns for and against granting planning permission. 
 
Councillor Milligan, seconded by Councillor Russell moved to refuse the planning 
application on the grounds that applications of this nature i.e. restaurant should be 
located in Town Centres. 
 
As an amendment Councillor Hackett, seconded by Councillor Hardie moved that 
planning permission be granted for the reasons detailed in the report. 

On a vote being taken, five Members voted for the motion and 9 Members voted for 
the amendment which accordingly became the decision of the meeting. 

Decision 

The Committee agreed that planning permission was granted for the reasons and 
conditions as detailed in the recommendation within the report. 

Action 

Head of Communities and Economy 

 
 

Agenda No Report Title Presented by: 

5.9 Section 42 Application to Amend Condition 4, to 
change the Process by which The Masterplan can 
be Amended, imposed on a Grant of Outline 
Planning Permission (02/00660/OUT) for 
Residential, Industrial and Commercial Floor 
Space, Community Facilities (including New 
Primary Schools), Associated Landscaping with the 
Provision for Sport and Recreation and New 
Transport Facilities at Land Bounded by A720, Old 
Dalkeith Road And The Wisp, Millerhill 
(17/00650/S42). 

Peter Arnsdorf 
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Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy detailing a Section 42 Application as detailed above.  The Planning 
Manager presented the report to the Committee explaining how the Section 42 is 
implemented. 
 
The masterplan setting out the development strategy for Shawfair was approved as 
part of the outline application and the supplementary guidance.  The current 
application made under Section 42 of the Planning Act was to change the process 
by which the Shawfair masterplan could be amended.  The applicant was seeking 
a means in which the masterplan could be amended by a matters specified in 
condition application rather than a planning application.  This meant that the 
applicant could make changes to the masterplan without going through the 12 
week public consultation process every time a change regardless of the scale was 
required as part of the development over the next 15 – 20 years.   
 
A Section 42 application, was in itself a planning application - a particular kind of 
planning application for development without complying with a condition/s 
previously imposed on an earlier grant of planning permission. A grant of planning 
permission under Section 42 resulted in an entirely new planning permission which 
would supersede the original permission if implemented.  The principle, layout and 
form of development were not subject to assessment, however as a new planning 
application it should be subject to a new/amended legal agreement to secure 
developer contributions.   The recommendation was to grant planning permission 
subject to developer’s contributions and conditions. 
 
Councillor Curran with agreement of the Chair distributed a letter of objection 
received and asked for clarification on the concerns within the letter and 
confirmation that in approving this application it would not remove significant 
planning control from Midlothian Council.  The Planning Manager confirmed in 
approving this application it approved a change to the process in removing the 12 
week pre consultation process when a change to the Masterplan was required but 
did not remove the level of scrutiny and assessment the Council had and any 
changes to the Masterplan would still require a formal planning application.    
 
Thereafter the Planning Manager responded to various questions raised by 
Members providing further assurances that this did not remove the control and 
scrutiny from Midlothian Council and there was no financial risk to the Council.  It 
was agreed that a presentation on the Shawfair Masterplan would be provided to 
update Members on this development.  

Decision 

The Committee agreed: 

(a) That a presentation would be arranged to update Members on the 
Shawfair Masterplan. 

(b) To grant the planning permission for the reasons as set out in the report. 

Action 

Head of Communities and Economy 
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Agenda No Report Title Presented by: 

5.10 Application for Planning Permission for the Erection 
of 155 Dwelling houses and 36 Flatted Dwellings, 
Formation of Access Roads, SUDS and Car 
Parking and Associated Works at Land 470 metres 
West of Corby Craig Terrace, Bilston 
(17/00968/DPP). 

Peter Arnsdorf 

Outline of report and summary of discussion 

There was submitted a report, dated 3 April 2018 by the Head of Communities and 
Economy advising that an application had been submitted for the erection of 155 
dwelling houses and 36 flatted dwellings, formation of access roads, suds and car 
parking and associated works at land 470 metres west of Corby Craig Terrace, 
Bilston.  The Planning Manager presented the report highlighting the main sections 
from within the report.   
 
The application was accompanied by an indicative masterplan for the whole of site 
HS16. It illustrated how the proposed ‘block’ layout for the site fitted with the wider 
area.  It was stated that there had been 11 representations received objecting to 
the application and consultation responses from Scottish Environment Protection 
Agency (SEPA), The Coal Authority, Transport Scotland, Damhead and District 
Community Council, Council’s Archaeology Adviser; Policy and Road Safety 
Manager; Land Resources Manager; Housing Strategy and Performance Group 
Manager; Head of Education  and Environmental Health Manager.  Details of the 
consultations and objections were contained within section 5 and 6 of the report.  
The recommendation was to grant planning permission subject to conditions and 
prior signing of a legal agreement within 6 months to secure developer’s 
contributions. 
 
Thereafter the Chair and the Planning Manager responded to a question raised by 
Councillor Hackett with regards to the objections to the application received from 
the Community Council.  The processes in place to engage with Community 
Councils and the public was confirmed and further discussion took place regarding 
the issues around Community Council boundaries. 

Decision 

The Committee agreed to grant the planning permission for the reasons as set out 
in the report. 

Action 

Head of Communities and Economy 

 

 

Agenda No Report Title Presented by: 

5.11 Application For Planning Permission for the 
Erection of Screening Fencing; Erection of Shed 
and Re Painting of Existing Fencing (Part 
Retrospective) at Dalkeith Tennis Club, 5 Cemetery 
Road, Dalkeith (17/00747/DPP). 

Peter Arnsdorf 
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Outline of report and summary of discussion 

There was submitted a report dated 27 March 2018 by the Head of Communities 
and Economy advising that an application had been submitted for the erection of 
windbreak netting on existing chain link fences; the re-painting of a corrugated 
steel fence; the erection of a timber storage shed; the erection of a timber lean-to 
store; and the installation of a gate at Dalkeith Tennis Club, 5 Cemetery Road, 
Dalkeith.  
 
The Planning Manager presented the report advising the Committee that there 
were 6 elements to the report and these were set out in section 3 in the report.  
There had been one representation objecting to the application and the details 
were set out in section 6 of the report.  The recommendation was to grant planning 
permission subject to conditions. 
 
The current application had been called in to Committee for determination by 
Councillor Russell. The reason for the call-in was that the views of the objector 
warrant deliberation and debate by the Committee.  Thereafter Councillor Russell 
advised the Committee of her visit to the site and difference from the light green 
and dark green netting and the difference in the weave of the netting which makes 
a big difference in the sunlight coming through and this was the reasons for the 
call-in.  Councillor Russell then went on to declare an interest as previously she 
had no preference but after visiting the site her opinion had changed. 
 
Councillor Hackett declared an interest in knowing both the objectors in community 
organisations but confirmed he was confident in having an impartial view on this 
application. 
 
Councillor Cassidy also declared an interest in knowing both the objectors. 
 
Councillor Smaill also declared that the he had also met the objectors in the 
context of the Community Council. 
 
Thereafter the Planning Manager responded to various questions raised by 
members in providing some clarity on the reasons for granting the planning 
permission.   
 
Following a lengthy discussion regarding the objections outlined in the report a 
motion was put forward by Councillor Smaill, seconded by Councillor Russell to 
accept the recommendation with a condition that the netting used was the light 
green semi-translucent netting and as no objections were received this accordingly 
became the decision of the Committee. 

Decision 

The Committee approved the recommendation to grant the planning permission 
with the reasons as set out in the report with an amendment to the condition that 
that the netting specified was light green semi-translucent netting. 

Action 

Head of Communities and Economy 

 

 

The meeting terminated at 4.06 pm. 
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PLANNING COMMITTEE 
TUESDAY 15 MAY 2018 

ITEM NO 5.1  

PENICUIK HERITAGE REGENERATION PROJECT 

Report by Head of Communities and Economy 

1 PURPOSE OF REPORT 

1.1 This report seeks the Committee’s approval of a Penicuik Conservation 
Area Management Plan incorporating the Management Plan for the 
Penicuik Townscape Heritage Project Area (2018). 

2 BACKGROUND 

2.1 At its meeting of 30 August 2016 Cabinet approved the simultaneous 
submission of applications to the Heritage Lottery Fund (HLF) for a 
Townscape Heritage grant (TH) and to Historic Environment Scotland 
(HES) for a Conservation Area Regeneration Scheme (CARS) grant 
towards a heritage regeneration scheme for Penicuik. The scheme is 
called the Penicuik Heritage Regeneration Project and aims to improve 
identified historical and cultural assets in John Street, High Street, 
Bridge Street, The Square and West Street, Penicuik. The works will 
include improvements to the facades of buildings, improvements to the 
street scape and a range of educational and community training 
events; all designed to enhance the local economy and sense of 
community through environmental enhancement.  Similar schemes 
have successfully been implemented in Dalkeith and Gorebridge 
(2014-18. 

2.2 The Stage 1 applications have been approved in principle by HLF and 
HES. The HLF awarded a grant of £114,000 towards the development 
of a Stage 2 submission. The Council submitted its Stage 2 application 
in March 2018, requesting £1.6m of funding from HLF and £980,000 
from HES. Both applications will be considered in June 2018. In 
addition to the grant funding the Council has committed to making a 
contribution of £460,000 towards the project, secured from developer 
contributions. If these applications are successful, it is expected that 
the Penicuik Heritage Regeneration Project will start in August 2018. 
Attached at Appendix A to this report is a plan showing the buildings 
and public realm which will form the basis of the project. 

2.3 A requirement for securing grant funding from HLF is that the Council 
adopts a Penicuik Conservation Area Management Plan incorporating 
the Management Plan for the Penicuik Townscape Heritage Project 
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Area (2018).  A copy of the Management Plan is attached to this report 
at Appendix B. 

 
3 THE PENICUIK HERITAGE REGENERATION PROJECT 
 
3.1 The aim of Penicuik Heritage Regeneration Project is to regenerate the 

historic core of Penicuik town centre by: 
• Providing grant aid to repair and restore key historic buildings in 

the centre of the Penicuik Conservation Area;  
• Providing grant aid to improve the public realm focussing on the 

High Street and The Square; 
• Developing a training plan to encourage contractors, owners of 

historic buildings, schools and others to understand and appreciate 
the methods and techniques of traditional building construction; 
and 

• Developing wide ranging community engagement activities to 
enable local people, organisations and schools to actively get 
involved in history and heritage projects and thereby gain a greater 
understanding of Penicuik’s unique heritage. 

 
4 RECOMMENDATION 
 
4.1 The Committee is recommended to approval the Penicuik 

Conservation Area Management Plan incorporating the Management 
Plan for the Penicuik Townscape Heritage Project Area (2018). 

 
 
 
Ian Johnson 
Head of Communities and Economy 

 
Date:   8 May 2018 
Contact Person:    Peter Arnsdorf, Planning Manager 
    peter.arnsdorf@midlothian.gov.uk 
Tel No:      0131 271 3310 
Background Papers:   The stage 1 grant application submissions 
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Penicuik Heritage Regeneration Project: 

Buildings and Public Realm 

Appendix A
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r 
an

d
 a

rc
h

ed
 d

o
o

rw
ay

s.
 T

h
er

e 
ar

e 
tw

o
 a

rc
h

ed
en

tr
an

ce
s,

 o
n

e 
gi

vi
n

g 
ac

ce
ss

 t
o

 p
ro

p
er

ti
es

 a
t 

th
e 

re
ar

. T
h

is
 b

u
ild

in
g

d
at

es
 f

ro
m

 t
h

e 
e

ar
ly

 1
9

th
 c

en
tu

ry
.

1
2
.

Fr
o

m
 h

er
e 

th
e 

le
ve

ls
 d

ro
p

 d
o

w
n

 t
o

ge
th

er
 w

it
h

 t
h

e 
ro

o
f 

lin
e 

w
it

h
 2

-
st

o
re

y 
b

u
ild

in
gs

 in
 t

h
e 

te
rr

ac
e.

 T
h

e 
O

ld
 C

ro
w

n
 In

n
 d

at
es

 f
ro

m
 la

te
1

8
th

 c
en

tu
ry

 a
n

d
 h

as
 t

h
e 

re
m

ai
n

s 
o

f 
a 

tr
ad

it
io

n
al

 f
ro

n
ta

ge
 a

t 
gr

o
u

n
d

le
ve

l w
it

h
 s

to
n

e 
p

ai
n

te
d

 f
aç

ad
e 

ab
o

ve
 a

n
d

 s
la

te
 r

o
o

f.
 T

h
e 

p
ro

p
er

ty
ad

jo
in

in
g 

N
o

. 9
 H

ig
h

 S
tr

ee
t 

h
as

 t
h

e 
o

ri
gi

n
al

 s
to

n
e 

ex
p

o
se

d
 w

it
h

 u
p

p
er

fl
o

o
r 

ar
ch

ed
 s

as
h

 a
n

d
 c

as
e 

ti
m

b
er

 w
in

d
o

w
s.

 B
o

th
 p

ro
p

er
ti

e
s 

at
 r

o
o

f
le

ve
l h

er
e 

h
av

e 
st

o
n

e 
ch

im
n

ey
s 

an
d

 s
ke

w
 s

to
n

es
. N

o
. 5

-7
 h

as
 a

 fi
n

e

o
ri

gi
n

al
 la

te
 1

8
th

 c
en

tu
ry

 b
o

w
ed

 s
h

o
p

 f
ro

n
t 

w
in

d
o

w
. A

s 
th

e 
st

re
et

 
d

ro
p

s 
d

o
w

n
 a

n
d

 s
ta

rt
s 

to
 t

u
rn

 t
h

e 
co

rn
er

 in
to

 T
h

e 
Sq

u
ar

e 
p

ro
p

er
ti

es
 

h
er

e 
ar

e 
si

n
gl

e 
st

o
re

y 
w

it
h

 p
o

o
r 

m
o

d
er

n
 s

h
o

p
 f

ro
n

ts
. 

1
3
.

A
t 

th
e 

ju
n

ct
io

n
 o

f 
W

e
st

 S
tr

ee
t 

an
d

 T
h

e 
Sq

u
ar

e 
is

 a
n

o
th

er
 k

ey
 b

u
ild

in
g

th
at

 t
u

rn
s 

th
e 

co
rn

er
, t

h
e 

b
ar

o
n

ia
l f

o
rm

er
 D

is
tr

ic
t 

C
o

u
n

ci
l C

h
am

b
er

s
(1

91
6)

 w
it

h
 in

te
re

st
in

g 
cr

o
w

 s
te

p
p

ed
 g

ab
le

 a
n

d
 d

o
rm

er
s,

 a
sh

la
r

d
re

ss
in

gs
 a

ro
u

n
d

 d
o

o
r 

an
d

 w
in

d
o

w
 o

p
en

in
gs

 a
n

d
 c

o
u

rs
ed

 r
o

u
gh

sa
n

d
st

o
n

e 
w

it
h

 a
 s

to
n

e 
st

ri
n

g 
co

u
rs

e 
at

 f
ir

st
 f

lo
o

r 
le

ve
l w

it
h

 s
co

t s
la

te
ro

o
f 

an
d

 c
h

im
n

ey
s.
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P
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5
 

1
4
.

C
o

n
ti

n
u

in
g 

al
o

n
g 

W
es

t 
St

re
et

 a
re

 t
er

ra
ce

s 
o

f 
tr

ad
it

io
n

al
 s

to
n

e 
an

d
sl

at
e 

b
u

ild
in

gs
 d

at
in

g 
fr

o
m

 t
h

e 
1

8
th

 &
 e

ar
ly

/m
id

-1
9

th
 c

en
tu

ry
. M

an
y

h
av

e 
m

o
d

er
n

 c
em

en
t 

m
o

rt
ar

 r
ep

ai
rs

 a
n

d
 m

o
d

er
n

 w
in

d
o

w
 a

d
d

it
io

n
s

th
at

 a
d

ve
rs

el
y 

af
fe

ct
 t

h
e 

sc
al

e 
an

d
 c

h
ar

ac
te

r 
o

f 
th

e
 b

u
ild

in
gs

.

1
5
.

A
t 

th
e 

en
d

 o
f 

W
es

t 
St

re
e

t 
th

e 
So

u
th

 K
ir

k 
H

al
l (

fo
rm

er
ly

 t
h

e 
So

u
th

 K
ir

k)
(1

84
3)

 t
o

ge
th

er
 w

it
h

 t
h

e 
o

ri
gi

n
al

 c
h

u
rc

h
 m

an
se

 f
o

rm
 a

 g
ro

u
p

 t
h

at
 is

p
ro

m
in

en
t 

in
 v

ie
w

 c
o

m
in

g 
in

to
 t

h
e 

to
w

n
 c

en
tr

e 
al

o
n

g 
B

o
g 

R
o

ad
 a

n
d

fr
o

m
 t

h
e 

H
ig

h
 S

tr
ee

t.
 T

h
e 

ch
u

rc
h

 h
al

l h
as

 lo
st

 m
an

y 
o

f 
it

s 
o

ri
gi

n
al

fe
at

u
re

s 
i.e

. g
ab

le
s 

an
d

 s
p

ir
e 

b
u

t 
it

 s
ti

ll 
fo

rm
s 

an
 im

p
o

rt
an

t 
e

le
m

en
t 

in
th

e 
st

re
e

t 
sc

en
e 

w
it

h
 it

s 
go

th
ic

 w
in

d
o

w
s 

an
d

 s
to

n
e 

fa
ça

d
e.

  T
h

e
m

an
se

 a
d

ja
ce

n
t 

is
 a

 w
e

ll 
p

ro
p

o
rt

io
n

al
 c

la
ss

ic
al

 v
ill

a 
al

th
o

u
gh

 m
o

d
es

t
it

 d
o

es
 a

d
d

 s
ig

n
if

ic
an

tl
y 

to
 t

h
e 

ch
ar

ac
te

r 
o

f 
th

e 
st

re
et

. I
t 

is
 in

 p
o

o
r

re
p

ai
r 

to
ge

th
er

 w
it

h
 it

s 
ca

st
 ir

o
n

 b
o

u
n

d
ar

y 
ra

ili
n

gs
.

1
6
.

Th
e 

Sq
u

ar
e 

is
 a

tt
ra

ct
iv

el
y 

gr
o

u
p

ed
 b

es
id

e 
a 

sm
al

l g
re

en
 o

n
 t

h
e 

le
ft

h
an

d
 s

id
e,

 b
eg

u
n

 in
 t

h
e 

la
te

 1
8

th
 c

en
tu

ry
 it

 h
as

 b
ee

n
 p

ro
gr

es
si

ve
ly

ag
gr

an
d

is
ed

 w
it

h
 a

n
 e

ar
ly

 1
9

th
 c

en
tu

ry
 t

o
w

n
h

o
u

se
 w

it
h

 p
ila

st
er

ed
sh

o
p

 f
ro

n
t 

at
 N

o
. 2

4
 a

n
d

 a
 s

o
m

ew
h

at
 s

tr
an

ge
 p

ai
r 

at
 1

8
 (

1
86

0
) w

it
h

co
rb

el
le

d
 o

ri
el

s.
 O

p
p

o
si

te
 a

t 
N

o
. 2

 -
 4

 is
 a

 c
o

n
ve

rt
ed

 c
o

rn
 m

ill
 (

1
81

1)
 

an
d

 a
 s

in
gl

e 
an

d
 2

-s
to

re
y 

b
u

ild
in

g 
th

at
 is

 a
 r

et
ai

l o
u

tl
et

 a
n

d
 p

ar
tl

y 
va

ca
n

t.
 T

h
es

e 
b

u
ild

in
gs

 a
n

d
 t

h
e 

sp
ac

e 
b

et
w

ee
n

 t
h

em
 a

re
 v

er
y 

ru
n

d
o

w
n

 a
n

d
 p

re
se

n
t 

a 
p

ar
ti

cu
la

rl
y 

p
o

o
r 

im
p

re
ss

io
n

 a
s 

o
n

e 
e

n
te

rs
 t

h
e 

to
w

n
 c

en
tr

e 
fr

o
m

 t
h

e 
so

u
th

. T
h

e 
ar

ea
 is

 in
 u

rg
en

t 
n

ee
d

 o
f 

im
p

ro
ve

m
en

t 
b

o
th

 t
h

e 
p

u
b

lic
 r

ea
lm

 a
n

d
 t

h
e 

b
u

ild
in

gs
. T

h
e 

p
la

n
 o

f 
1

77
0

 s
h

o
w

s 
th

at
 T

h
e 

Sq
u

ar
e 

w
as

 a
 c

u
l-

d
e

-s
ac

. T
h

e 
m

ai
n

 r
o

ad
 g

o
n

g 
so

u
th

 f
ro

m
 t

h
e 

to
w

n
 a

t 
th

at
 t

im
e 

w
as

 C
ro

ft
 S

tr
ee

t.
 A

t 
so

m
e 

p
o

in
t 

in
 

th
e 

la
te

 1
8

th
 c

en
tu

ry
/e

ar
ly

 1
9

th
 c

en
tu

ry
 B

ri
d

ge
 S

tr
ee

t 
w

as
 la

id
 o

u
t 

an
d

 
b

ec
am

e 
th

e 
m

ai
n

 r
o

ad
 g

o
in

g 
so

u
th

. 

1
7
.

B
ri

d
ge

 S
tr

ee
t 

go
in

g 
so

u
th

 h
as

 a
 m

ix
tu

re
 o

f 
tr

ad
it

io
n

al
 b

u
ild

in
gs

 d
at

in
g

fr
o

m
 t

h
e 

m
id

-1
9

th
 c

en
tu

ry
 w

it
h

 s
o

m
e 

la
te

r 
2

0
th

 c
en

tu
ry

 b
u

ild
in

gs
.

N
o

s.
 1

-9
 B

ri
d

ge
 S

tr
ee

t 
h

o
u

se
s 

th
e 

P
en

-y
-c

o
e 

P
re

ss
 o

n
 t

h
e 

gr
o

u
n

d
fl

o
o

r.
 T

h
is

 is
 r

u
n

 b
y 

th
e 

P
en

ic
u

ik
 C

o
m

m
u

n
it

y 
D

ev
el

o
p

m
en

t 
Tr

u
st

 a
s 

a
sm

al
l h

er
it

ag
e 

ce
n

tr
e 

an
d

 s
ta

ti
o

n
er

y/
p

ri
n

ti
n

g 
w

o
rk

. T
h

e 
b

u
ild

in
g 

is
 2

-
st

o
re

y 
w

it
h

 a
tt

ic
 d

at
in

g 
fr

o
m

 t
h

e 
la

te
 1

9
th

 c
en

tu
ry

 r
en

d
er

ed
 w

it
h

m
o

d
er

n
 d

o
rm

er
 w

in
d

o
w

s 
an

d
 c

la
y 

ti
le

 r
o

o
f 

(u
su

al
 in

 t
h

e 
st

re
e

t 
sc

en
e)

.
W

in
d

o
w

s 
at

 f
ir

st
 f

lo
o

r 
le

ve
l a

ls
o

 m
o

d
er

n
 a

n
d

 n
o

t 
in

 k
ee

p
in

g 
w

it
h

 t
h

e
ch

ar
ac

te
r 

o
f 

th
e 

b
u

ild
in

g.

1
8
.

O
f 

p
ar

ti
cu

la
r 

in
te

re
st

 is
 2

2
-3

4
 B

ri
d

ge
St

re
et

 d
es

ig
n

ed
 b

y 
th

e 
ar

ch
it

ec
t 

FT
P

ilk
in

gt
o

n
 (

18
6

0
).

 T
h

is
 b

lo
ck

 is
 d

es
ig

n
ed

ar
o

u
n

d
 a

 c
o

u
rt

ya
rd

 t
o

 h
o

u
se

 s
in

gl
e

w
o

m
e

n
 w

o
rk

in
g 

fo
r 

C
h

ar
le

s 
C

o
w

an
 a

t
V

al
le

yf
ie

ld
 p

ap
er

 m
ill

. T
h

e 
ar

ch
it

ec
t 

h
as

em
p

h
as

is
ed

 t
h

e 
ve

rt
ic

al
 e

le
m

en
ts

,
R

o
m

an
es

q
u

e 
w

in
d

o
w

s 
p

ro
je

ct
 in

to
 h

ip
p

ed
ga

b
le

s 
an

d
 h

u
ge

 c
h

im
n

ey
s 

d
o

m
in

at
e 

th
e

ro
o

fl
in

e.
 T

h
er

e 
ar

e 
so

m
e

 a
tt

ra
ct

iv
e

ca
rv

ed
 s

to
n

ew
o

rk
 d

et
ai

ls
 w

h
ic

h
 c

o
n

tr
as

t 
w

it
h

 t
h

e 
ro

ck
-f

ac
ed

m
as

o
n

ry
.
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A

N
A

G
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P
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N
 

6
 

Is
s
u

e
s
 f

a
c
in

g
 t

h
e
 C

o
n

s
e
r
v

a
ti

o
n

 A
r
e
a

 
1
9
.

O
ve

ra
ll 

th
e 

co
n

se
rv

at
io

n
 a

re
a 

is
 in

 r
ea

so
n

ab
le

 c
o

n
d

it
io

n
, b

u
t 

th
er

e 
ar

e
em

er
gi

n
g 

co
n

se
rv

at
io

n
 a

n
d

 m
ai

n
te

n
an

ce
 n

ee
d

s 
w

h
ic

h
 n

ee
d

 t
o

 b
e

ad
d

re
ss

ed
. M

an
y 

o
f 

th
e 

b
u

ild
in

gs
 a

re
 a

t 
a 

st
ag

e 
w

h
er

e 
w

o
rk

 is
 n

ee
d

ed
n

o
w

 t
o

 p
re

ve
n

t 
se

ri
o

u
s 

d
am

ag
e 

an
d

 d
ec

ay
.  

Sp
ec

if
ic

 p
ro

b
le

m
s

in
cl

u
d

e:


G

en
er

al
ly

 p
o

o
r 

m
ai

n
te

n
an

ce
, f

o
r 

ex
am

p
le

 v
eg

et
at

io
n

 g
ro

w
th

al
lo

w
ed

 in
 g

u
tt

er
s 

an
d

 d
o

w
n

p
ip

es
;


In

ap
p

ro
p

ri
at

e
 r

ep
ai

r 
w

o
rk

, i
n

 p
ar

ti
cu

la
r 

ce
m

en
t 

p
o

in
ti

n
g 

an
d

re
n

d
er

in
g 

w
h

ic
h

 is
 c

au
si

n
g 

d
am

p
 p

en
et

ra
ti

o
n

, a
n

d
 r

e
p

la
ce

m
en

t
w

it
h

 in
ap

p
ro

p
ri

at
e 

st
o

n
e 

an
d

 s
to

n
e

 s
u

b
st

it
u

te
s;


St

o
n

e 
er

o
si

o
n

;


U

n
sy

m
p

at
h

et
ic

 r
ep

la
ce

m
en

t 
o

f 
w

in
d

o
w

s 
an

d
 d

o
o

rs
 a

n
d

tr
ad

it
io

n
al

 s
as

h
 a

n
d

 c
as

e 
w

in
d

o
w

s 
re

q
u

ir
in

g 
re

st
o

ra
ti

o
n

;


P

o
o

r 
sh

o
p

fr
o

n
t 

fa
sc

ia
s 

o
b

sc
u

ri
n

g 
o

ri
gi

n
al

 d
et

ai
l; 

an
d


H

is
to

ri
c 

b
u

ild
in

gs
 in

 k
ey

 lo
ca

ti
o

n
s 

in
 p

o
o

r 
co

n
d

it
io

n
 g

iv
in

g 
an

ad
ve

rs
e 

im
p

re
ss

io
n

 o
f 

th
e 

to
w

n
 c

en
tr

e 
w

h
en

 e
n

te
ri

n
g 

fr
o

m
 t

h
e

n
o

rt
h

 a
n

d
 t

h
e 

so
u

th
.

2
0
.

Th
er

e 
is

 a
ls

o
 a

 n
ee

d
 t

o
 im

p
ro

ve
 t

h
e 

q
u

al
it

y 
an

d
 c

o
n

si
st

e
n

cy
 o

f 
th

e
p

u
b

lic
 r

ea
lm

. P
av

in
g,

 s
tr

ee
t 

fu
rn

it
u

re
 a

n
d

 s
tr

ee
t 

lig
h

ti
n

g 
re

q
u

ir
e

re
p

la
ce

m
en

t 
to

 a
 s

ta
n

d
ar

d
 a

n
d

 s
ty

le
 a

p
p

ro
p

ri
at

e 
to

 t
h

e 
co

n
se

rv
at

io
n

ar
ea

.

2
1
.

Th
e 

gr
ad

u
al

 e
ro

si
o

n
 o

f 
th

e 
h

is
to

ri
c 

en
vi

ro
n

m
en

t 
in

 t
h

e 
co

n
se

rv
at

io
n

ar
ea

 t
h

ro
u

gh
 p

o
o

r 
q

u
al

it
y 

re
p

ai
r 

an
d

 m
ai

n
te

n
an

ce
 w

ill
 c

o
n

ti
n

u
e

u
n

le
ss

 a
ct

io
n

 is
 t

ak
e

n
. A

s 
w

it
h

 m
an

y 
to

w
n

 c
en

tr
es

, P
en

ic
u

ik
 f

ac
e

s
ch

al
le

n
ge

s 
to

 r
em

ai
n

 c
o

m
p

et
it

iv
e 

an
d

 r
el

ev
an

t.
 T

h
e 

to
w

n
sc
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l p
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 b
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 c
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 c
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d
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 c
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 b
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 d
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h
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h
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 t
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b
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ep

lic
at

e.
 T

h
e 

re
p

la
ce

m
en

t 
o

f 
sl

at
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 c
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 d
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 r
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 t
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 c
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ra
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e 
ro

o
f 

an
d

 a
n

y 
ch

an
ge

 o
f

th
e 

o
ri

gi
n

al
 m

at
e

ri
al

s 
sh

o
u

ld
 b

e 
av

o
id

ed
. R

o
o

f 
lig

h
ts

 t
en

d
 t

o
 b
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 f
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 b
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 b
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 d
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 c
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p
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 c
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 p
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b
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 d
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 f
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e 

th
e 

p
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 t
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 c
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 t
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ra
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 f
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 b
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 c

an
s 

(p
o

ts
) 

ar
e 

ge
n

er
al

ly
 m

ad
e 

o
f 

cl
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 c
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 t
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 c
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 p
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b
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 s
ke

w
 p

u
tt

. T
h

e
re

p
ai

r 
o

f 
ro

o
f 

le
ad

w
o

rk
 s

u
ch

 a
s 

co
p

in
gs

, f
la

sh
in

gs
, v

al
le

ys
 a

n
d

 g
u

tt
e

r
lin

in
gs

 s
h

o
u

ld
 b
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d
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ra
ck

et
s,

d
o

w
n

p
ip

es
 a

n
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ra
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b
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p
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 b
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 t
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 b
e 

w
at

e
rt

ig
h

t.
  R

h
o

n
es

sh
o

u
ld

 b
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 d
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 b
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ra
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r 

at
 5

 y
ea

rl
y 

in
te

rv
al

s 
(w

h
ic

h
ev

er
 is

 s
o

o
n

es
t)

. R
ep

la
ci

n
g

ca
st

 ir
o

n
 w
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 o
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.
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ep
a

ir
s 

a
n

d
 R

ep
o
rt

in
g
 

3
7
.

Tr
ad

it
io

n
al

 m
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b
b

le
. T

h
e

o
u

te
r 

la
ye

r 
o

r 
fa

ce
 w

as
 e

it
h

er
 r
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b
b
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b
u

ilt
 w

it
h

 f
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b
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 b
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 t
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p
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 t
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h
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ra

ti
o

n
 o

f 
an

y 
m

o
is

tu
re

 in
 t

h
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 c
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 d
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 c
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 o
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 p
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 t
ra
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 c
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 d
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p
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 b
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 c
em

en
t 

o
r 

o
th

er
 s

u
b

st
it

u
te

s 
is

 n
o

t 
ac

ce
p

ta
b

le
. M

an
y

b
u

ild
in

gs
 h

av
e 

b
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 c
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 c
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PLANNING COMMITTEE 
TUESDAY 15 MAY 2018 

ITEM NO 5.2  

MAJOR DEVELOPMENTS: APPLICATIONS CURRENTLY BEING
ASSESSED AND OTHER DEVELOPMENTS AT PRE-APPLICATION
CONSULTATION STAGE 

Report by Head of Communities and Economy 

1 PURPOSE OF REPORT 

1.1 This report updates the Committee with regard to ‘major’ planning 
applications, formal pre-application consultations by prospective 
applicants, and the expected programme of applications due for 
reporting to the Committee. 

2 BACKGROUND 

2.1 A major application is defined by regulations and constitutes proposed 
developments over a specified size.  For example; a development 
comprising 50 or more dwellings, a business/industry use with a gross 
floor space exceeding 10,000 square metres, a retail development with 
a gross floor space exceeding 5,000 square metres and sites 
exceeding 2 hectares.  A major application (with the exception of a 
Section 42 application to amend a previous grant of planning 
permission) cannot be submitted to the planning authority for 
determination without undertaking a formal pre application consultation 
(PAC) with local communities.  

2.2 At its meeting of 8 June 2010 the Planning Committee instructed that it 
be provided with updated information on the procedural progress of 
major applications on a regular basis. 

2.3 The current position with regard to ‘major’ planning applications and 
formal pre-application consultations by prospective applicants is 
outlined in Appendices A and B attached to this report. 

3 DEVELOPMENT PLAN UPDATE 

3.1 The development plan is comprised of the Edinburgh and South East 
Scotland Strategic Development Plan June 2013 (SDP1) and the 
Midlothian Local Development Plan 2017 (MLDP). The MLDP was 
adopted by the Council at its meeting of 7 November 2017.  The 
proposed Strategic Development Plan (SDP2) is currently subject to 
examination by Scottish Government Reporters.  The Reporter’s 
findings were originally scheduled to be published in April 2018, 
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however to date they have not been published and are now anticipated 
in June 2018. 

4 RECOMMENDATION 

4.1 The Committee is recommended to note the major planning application 
proposals which are likely to be considered by the Committee in 2018 
and the updates for each of the applications. 

Ian Johnson 
Head of Communities and Economy 

Date: 8 May 2018 
Contact Person: Peter Arnsdorf, Planning Manager 

peter.arnsdorf@midlothian.gov.uk 
Tel No: 0131 271 3310 

Background Papers: Planning Committee Report entitled ‘Major 
Developments: Applications currently being assessed and other 
developments at Pre-Application Consultation stage’ 8 June 2010. 
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APPENDIX A 

MAJOR APPLICATIONS CURRENTLY BEING ASSESSED 

Ref Location Proposal 
Expected date of 

reporting to 
Committee 

Comment 

16/00893/PPP Land at Salter's 
Park, Dalkeith 

Application for Planning 
Permission in Principle for 
residential development, 
employment uses and 
associated works 

Being held in 
abeyance at the 
applicants request 

Pre-Application Consultation (14/00833/PAC) carried out by the 
applicants in November 2014 - January 2015. 

The applicant is currently reviewing their position following 
advice from officers that the development is contrary to the 
development plan. 

17/00408/DPP Land at Old 
Craighall Road, 
Millerhill 

Erection of 125 residential 
units; formation of access 
roads, SUDs features and 
associated works 

August 2018 Pre-Application Consultation (14/00415/PAC) carried out by the 
applicants in June - September 2014. 

17/00409/DPP Land at 
Wellington Farm, 
Old Craighall 
Road, Millerhill 

Erection of 116 residential 
units; formation of access 
roads, SUDs features and 
associated works 

August 2018 Pre-Application Consultation (14/00415/PAC) carried out by the 
applicants in June - September 2014. 

17/00435/DPP Land at 
Newbyres, River 
Gore Road, 
Gorebridge 

Erection of 125 residential 
units; formation of access 
roads, SUDS features and 
associated works 

June 2018 Pre-Application Consultation (13/00609/PAC) carried out by the 
applicants in August - November 2013. 

The applicant is currently reviewing their layout following advice 
from officers that the layout and form of the development is 
unacceptable and contrary to the development plan. 

17/00980/PPP Land adjacent 
former 
Rosslynlee 
Hospital, Roslin 
(Site AHs1) 

Residential development 
and associated works and 
ancillary commercial use 

August 2018 Pre-Application Consultation (16/00266/PAC) carried out by the 
applicants in April - June 2016 

The site is identified as an additional housing opportunity in the 
adopted MLDP with an indicative 120 – 300 units. 

17/01001/DPP Land at the 
former 
Rosslynlee 
Hospital, Roslin 
(Site AHs1) 

Alterations and conversion 
of former hospital and 
buildings to form 71 
dwellings, erection of 30 
dwellinghouses and 
associated works 

August 2018 Pre-Application Consultation (16/00267/PAC) carried out by the 
applicants in April - June 2016 

The site is identified as an additional housing opportunity in the 
adopted MLDP with an indicative 120 – 300 units. 
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18/00081/DPP Land south west 
of Upper 
Dalhousie Sand 
Quarry, Rosewell 

Extension to existing sand 
quarry 

June 2018 Pre-Application Consultation (17/00565/PAC) carried out by the 
applicants in July - October 2017. 

18/00086/S42 Millerhill, 
Marshalling Yard, 
Whitehill Road, 
Millerhill 

Section 42 application to 
amend condition 2 
(landscaping) of planning 
permission 15/00884/DPP 

August 2018 Section 42 applications do not require to go through the Pre-
Application Consultation process. 

This application is seeking to change the landscaping 
requirements set out by planning condition associated with the 
application (15/00884/DPP) to form a train cleaning and stabling 
depot.   

18/00099/DPP 

New addition 
to the table 

Land at Gore 
Avenue and 
Newbyres 
Crescent, 
Gorebridge 

Erection of 46 flatted 
dwellings; 17 
dwellinghouses and 12 
extra care units; formation 
of access roads and car 
parking; SUDS features 
and associated works 

August 2018 Pre-Application Consultation (17/00913/PAC) carried out by the 
applicants in November 2017 – February 2018. 

18/00155/DPP 

New addition 
to the table 

Shawfair Site F 
Monktonhall 
Colliery Road, 
Dalkeith 

Use of land for the storage 
of soil (top soil and sub 
soil) for a temporary 
period of 5 years. 

October 2018 Pre-Application Consultation (17/00859/PAC) carried out by the 
applicants in October 2017 – January 2018. 
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APPENDIX B 

NOTICE OF PRE-APPLICATION CONSULTATIONS RECEIVED AND NO APPLICATION HAS BEEN SUBMITTED 

Ref Location Proposal Date of PAC 
submission 

Earliest date for receipt of 
planning application and current position 

15/00774/PAC Site Hs14, Rosewell 
North, Rosewell 

Residential development 

The site is identified for an indicative 60 
residential units. 

22 September 
2015 

15/12/15 - no application yet received.  A pre-
application report was reported to the November 
2015 meeting of the Committee. 

16/00830/PAC Land east of junction 
with Greenhall Road 
Barleyknowe Road 
Gorebridge 

Residential development 

This site is not allocated for housing 

24 November 
2016 

10/02/17 - no application yet received.  A pre-
application report was reported to the January 2017 
meeting of the Committee. 

17/00296/PAC Land to the east of 
Lawfield Road and 
to the north of Ash 
Grove, Mayfield 

Residential development 

This site is not allocated for housing 

19 April 2017 06/07/17 - no application yet received.  A pre-
application report was reported to the June 2017 
meeting of the Committee. 

17/00367/PAC Site Hs12 Hopefield 
Farm 2 
Bonnyrigg 

Residential development 

The site is identified for an indicative 
375 residential units. 

9 May 2017 02/08/17 - no application yet received.  A pre-
application report was reported to the August 2017 
meeting of the Committee. 

17/00402/PAC Site Hs11 Dalhousie 
South 
Bonnyrigg 

Residential development 

The site is identified for an indicative 
360 residential units. 

19 May 2017 12/08/17 - no application yet received.  A pre-
application report was reported to the August 2017 
meeting of the Committee. 

17/00606/PAC Land south east of 
Auchendinny, The 
Brae, Auchendinny 
(Site Hs20) 

Residential development 

The site is identified for an indicative 
350 residential units. 

27 July 2017 20/10/17 - no application yet received.  A pre-
application report was reported to the November 
2017 meeting of the Committee. 

17/00663/PAC Land bounded by 
A7, Stobhill Road 
and Pentland 
Avenue, Gorebridge 

Mixed use development comprising 
residential and commercial land uses 

16 August 
2017 

09/11/17 - no application yet received. A pre-
application report was reported to the October 2017 
meeting of the Committee. 
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17/00670/PAC Land to the north of 
Hardengreen 
House, Dalkeith 

Mixed use development including Class 
1 (Shops); Class 2 (Financial, 
Professional and Other Services); Class 
3 (Food and Drink); Class 4 (Business); 
Class 9 (Houses); and Class 10 (Non-
Residential Institutions). 

22 August 
2017 

15/11/17 - no application yet received.  A pre-
application report was reported to the October 2017 
meeting of the Committee. 

17/00693/PAC Land 65M west of 
Rosslyn Bowling 
Club, Main Street, 
Roslin (Site Hs19) 

Residential development 

The site forms part of (approximately 
25%) a larger development site 
identified for an indicative 260 
residential units. 

30 August 
2017 

23/11/17 - no application yet received.  A pre-
application report was reported to the November 
2017 meeting of the Committee. 

17/00721/PAC Land west of 
Burnbrae Terrace 
Bonnyrigg 

Mixed use development including 
offices, stores, garage and workshops, 
enterprise business units, parking and 
ancillary facilities 

12 September 
2017 

06/12/17 - no application yet received.  A pre-
application report was reported to the January 2018 
meeting of the Committee. 

18/00102/PAC Land south west of 
Newbattle 
Community High 
School, 
Newtongrange 

Residential development 

The applicant is considering an 
indicative 79 residential units. 

9 February 
2018 

05/05/18 - A pre-application report was reported to 
the April 2018 meeting of the Committee. 

18/00139/PAC 

New addition 
to the table 

Land north west of 
Moat View, Roslin 

Residential development 28 February 
2018 

24/05/2018 - A pre-application report is reported to 
this meeting of the Committee 
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PLANNING COMMITTEE 
TUESDAY 15 MAY 2018 

ITEM NO 5.3  

APPEALS AND LOCAL REVIEW BODY DECISIONS

Report by Head of Communities and Economy 

1 PURPOSE OF REPORT 

1.1 This report informs the Committee of notices of reviews determined by 
the Local Review Body (LRB) at its meeting in April 2018; and two 
appeal decisions received from Scottish Ministers. 

2 BACKGROUND 

2.1 The Council’s LRB considers reviews requested by applicants for 
planning permission, who wish to challenge the decision of planning 
officers acting under delegated powers to refuse the application or to 
impose conditions on a grant of planning permission. 

2.2 The decision of the LRB on any review is final, and can only be 
challenged through the Courts on procedural grounds. 

2.3 Decisions of the LRB are reported for information to this Committee. 

2.4 In addition, this report includes two decisions on appeal which have 
been considered by Scottish Ministers. 

3 PREVIOUS REVIEWS DETERMINED BY THE LRB 

3.1 At its meeting on 10 April 2018 the LRB made the following decisions: 

Application 
Reference 

Site 
Address 

Proposed 
Development 

LRB Decision 

1 17/00734/DPP 3 Bankmill 
View, 
Penicuik 

Installation of 
replacement windows – 
review was against a 
condition restricting the 
use of uPVC at the 
front of the house. 

Permission 
granted, but 
review against 
conditions 
dismissed at 
LRB meeting 
of 10.04.2018 

2 17/00801/DPP 10 Broomhill 
Avenue, 
Penicuik 

Extension to 
dwellinghouse 

Permission 
granted at LRB 
meeting of 
10.04.2018 
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 Application 
Reference 

Site 
Address 

Proposed 
Development 

LRB Decision 

3 17/00828/DPP 75 Castlelaw 
Crescent, 
Bilston 

Extension to 
dwellinghouse 

Permission 
refused at LRB 
meeting of 
10.04.2018 

4 17/00872/PPP Land north 
west of 
Braidwood 
House, 
Penicuik 

Planning permission in 
principle for the 
erection of a 
dwellinghouse 

Permission 
granted at LRB 
meeting of 
10.04.2018 

 
4 APPEAL DECISIONS 
 
4.1 Two appeal decisions have been received from Scottish Ministers 

regarding two enforcement notices issued at land to the rear of 180 
Main Street, Pathhead. Following the Local Review Body’s decision to 
refuse retrospective planning permission for the erection of a building 
at its meeting of October 2017, two enforcement notices were issued 
on the owner of the land.  The notices required: 

1. The demolition of the unauthorised building on the site and the 
removal of the resulting material; and 

2. The cessation of the use of the land for storage purposes and 
the removal of the unauthorised vehicles, trailers, caravans and 
other ancillary items and parts thereof associated with the 
vehicles, building materials including stone, bricks and timber, 
building equipment including portable building, scaffold, ladders, 
tarpaulin, fencing and other ancillary building materials from the 
land. 

 
4.2  The appeal decisions upheld the enforcement notices, a copy of the 

decisions are attached to this report. The recipient (landowner) has 
until 30 June 2018 to comply with the notices.   

 
5 RECOMMENDATION 
 
5.1 The Committee is recommended to note the decisions made by the 

Local Review Body at its meeting in April 2018 and the appeal 
decisions by Scottish Ministers. 

 
 
 

Ian Johnson 
Head of Communities and Economy 

 
Date:   8 May 2018 
Contact Person:    Peter Arnsdorf, Planning Manager 
    peter.arnsdorf@midlothian.gov.uk 
Tel No:      0131 271 3310 
Background Papers:   LRB procedures agreed on the 13 June 2017. 
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Planning and Environmental Appeals Division 

Appeal Decision Notice 

T: 01324 696 400 

F: 01324 696 444 

E: dpea@gov.scot 

 

 

 
Decision 
 
I uphold the enforcement notice dated 29 November 2017 but allow the appeal to the 
extent that I vary the terms of section 5 of the notice by deleting the words “including any 
foundations, concrete hardstanding, drains, pipes and services” and replacing them with 
the words “including any drains, pipes and services above ground level”.  For the 
avoidance of doubt the last part of the text of section 5 of the notice (“and remove the 
resulting material from the land”) remains in place.   
 
Subject to any application to the Court of Session, the enforcement notice takes effect on 
the date of this decision, which constitutes the determination of the appeal for the purpose 
of Section 131(3) of the Act. 
 
Description and background 
 
1. The appeal site is a rectangular plot of land to the rear of 180 Main Street, a house 
which in turn is situated to the rear of 176 Main Street.  The latter is a long established 
house fronting onto the main road in Pathhead.  A shared lane running alongside these 
properties gives access to land at the rear.   
 
2. At the time of the site visit, the appeal site was partly occupied  by an incomplete 
building.  A vehicle body was stored within the building, along with various items and tools, 
and more items were stored in the open in the outdoor section of the site.  
 
3. The appeal against the enforcement notice is made on the following grounds as 
provided for by section 130(1) of the Town and Country Planning (Scotland) Act 1997:   
 

 
Decision by Richard Hickman, a Reporter appointed by the Scottish Ministers 
 
 Enforcement notice appeal reference:ENA-290-2004 
 Site address: Land to the rear of 180 Main Street, Pathhead, Midlothian 
 Appeal by Mr M Macintosh against the enforcement notice (EN/17/06) dated 29 

November 2017 served by Midlothian Council 
 The alleged breach of planning control: The carrying out of building operations comprising 

the erection of a building 
 Date of site visit by Reporter: 5 March 2018 
 
Date of appeal decision: 29 March 2018 
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(b) That the breach of control specified in the notice has not occurred. 
(c) That those matters, if they occurred, do not constitute a breach of planning control. 
(d) That, at the date when the notice was issued, it was already too late to take 

enforcement action. 
(f) That the steps required by the notice exceed what is necessary to remedy any 

breach of planning control  or any injury to amenity which has been caused by any 
such breach. 

 
4. The appellant, assisted by the previous owner of the site, has provided the planning 
history of the incomplete building on the appeal site.  It was approved as a garage in 
October 1991.  The then owner carried out construction of the shell to wall head level.  The 
building was then left awaiting the roof for over 20 years, due to a lack of funds.  It was then 
sold to Mr Macintosh, as was the associated land at a later date.  Mr Macintosh continued 
the construction work, putting a roof onto the blockwork shell.  With good intentions, he 
formed a new roof structure with a dormer window, not included in the earlier application, 
accessed by ladder (not a staircase).   
 
5. When this matter came to the attention of the council, Mr Macintosh submitted a 
retrospective planning application to regularise the variations from the consent for the 
building.  This application was refused. 
 
6. The council has issued two enforcement notices : this one (ENA-290-2004)  relating 
to the erection of the building, and the other (ENA-290-003) relating to the use of the land 
for storage purposes.  The latter is covered by a separate appeal decision notice. 
 
7. The notice relating to the erection of the building requires it to be demolished or 
dismantled, including the foundations and various other items, within 3 months of the 
enforcement notice taking effect. 
 
The appeal under ground (b) - That the breach of control specified in the notice has 
not occurred. 
 
8. In support of this ground of appeal, it is contended that the 1991 permission remains 
extant, as work on the approved building commenced.  The building as constructed 
corresponds in size (including height)  to that approved, although it is in a slightly different 
position so as not to directly abut the outbuilding within the plot of 180 Main Street.  The 
main differences are that the garage door arrangement is different and the introduction of 
the dormer window.  These differences are not significant. 
 
9. The council states that the garage approved in 1991 was associated with 176 Main 
Street (the front property) but was separated from that plot by the plot of 180 Main Street.  
Consequently the garage did not constitute permitted development (as a building within the 
curtilage of a dwellinghouse for a purpose incidental to the enjoyment of the 
dwellinghouse).  The garage has not been built in accordance with the approved plans, and 
is consequently unauthorised. 
 
10. Plans and elevations of the originally approved garage and the modified version in 
course of construction have been supplied.  The footprint of the two buildings is essentially 
identical, and the slight repositioning of the building (many years ago) to avoid directly 
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abutting the outbuilding on the neighbouring plot can be regarded as so minor as to be 
unimportant in planning terms.  However, as the original approval was for a simple single 
storey garage served by two separate side by side garage doors, the introduction of the 
dormer window on the southwest facing pitch of the roof, and the installation of a single 
double width garage door amount to significant changes in the external design of the 
building.  I agree with the council that these changes are too significant (relative to the 
original approved design) to be set aside as unimportant.  Consequently I agree with the 
council that the scheme under construction does not conform to the original permission.  
Thus it does not have planning permission, either as permitted development or by a specific 
consent, so that the appeal under ground (b) fails. 
 
The appeal under ground (c) : That these matters do not constitute a breach of 
planning control 
 
11. The appellant’s submissions in relation to ground (c) are similar to those for ground 
(b) – that the changes to the design of the garage are sufficiently consistent with the original 
approval as to be within the terms of that permission. 
 
12. The council’s position on this ground is also basically similar to that for ground (b). 
 
13. I have already concluded (in paragraph 10 above) that the changes to the external 
design of the garage are sufficiently significant such that the building that has been partly 
constructed cannot be construed to be within the terms of the scheme approved in 1991.  
Consequently I agree with the council that these works do not have the benefit of planning 
permission, and that there has therefore been a breach of planning control.  Thus the 
appeal against the notice under ground (c) fails. 
 
The appeal under ground (d) : That, at the date when the notice was issued, it was 
already too late to take enforcement action 
 
14. For the appellant, it is stated that the walls and roof structure of the garage were in 
place at the time that the enforcement notice was served, and the building was in use for 
the storage of the appellant’s items.  It was therefore substantially completed at that time. 
 
15. The council states that the front wall with the double garage door, and the roof 
structure incorporating the dormer window, were added to the original 3 walls in 2016.  In 
addition, the works to the building were not substantially completed at the time that the 
notice was served.  Consequently the service of the enforcement notice in November 2017 
was not time barred. 
 
16. Section 124(1) of the Act requires any enforcement action relating to the construction 
of a building (and other works)  to be served within 4 years of the date on which the works 
are substantially completed.  I note that work on the new roof was in progress in 2016, and 
that the council’s assertion that the recent construction work took place in 2016 has not 
been disputed.  Photographs taken at that time show the works in progress, but far from 
complete, with the roof unfinished, exposed blockwork walls, and no garage doors.   On this 
basis, I am satisfied that the works were not substantially completed at the time when the 
enforcement notice was served, and that the date of service was well within the 4 year 
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period required by the legislation. Consequently the council’s action was not time barred, 
and the appeal under ground (d) therefore fails. 
 
The appeal under ground (f) : That the steps required by the notice exceed what is 
necessary to remedy the breach of planning control or to remedy any injury to 
amenity caused by the breach 
 
17. For the appellant, it is stated that the government guidance on enforcement action 
(circular 10/2009) states that remedial action to be taken should be appropriate to the scale 
of the breach.   The council’s requirements to demolish the garage and to remove the 
foundation slab and other services, and to remove all the materials from the site, amount to 
extreme actions that exceed what is necessary to remedy the breach. 
 
18. The council’s appeal statement does not address this aspect of the grounds of 
appeal. 
 
19. As noted above, there is disagreement between the appellant and the council as to 
whether the 1991 permission has lapsed or not.  I note that no work on the approved 
scheme had been carried out during a period of 20 years, and the new purchaser of the site 
did not set out to complete that building according to the approved plan but instead 
introduced significant changes.  I think it reasonable to conclude that the intention to 
complete the building as approved in 1991 was abandoned.   
 
20. Although there is a minor difference between the approved position of the 1991 
garage and the building shell subsequently constructed, I have concluded above that this 
small difference is not significant, with no noticeable planning implications, and that it can 
be disregarded.   
 
21. I agree with the appellant that removal of the concrete hardstanding and 
foundations that form the base of the garage structure, and any associated underground 
drains, pipes and services, is not necessary to achieve the removal of the unauthorised 
partially completed building that has given rise to this enforcement action.  Once the 
building has been demolished and the resulting materials removed from the site, I consider 
that the physical presence of the hardstanding will have little or no effect on the general 
external appearance of the site or its impact on local amenity.  The council’s objective in 
serving this notice will have been achieved.  Accordingly, in the context of the government 
guidance on the appropriate requirements of enforcement notices,  I conclude that the 
appeal under ground (f) is partially successful, and that the reference to the demolition or 
dismantling of “any foundations, concrete hardstanding, drains, pipes and services” in 
section 5 of the enforcement notice should be removed, subject to clarification that this 
applies only to any drains, pipes and services that are above ground/floor level. 
 
Conclusions 
 
22. For the above reasons, I conclude that the appeal under grounds (b), (c) and (d) of 
section 130(1) of the act fail, but that the appeal under ground (f) is partially successful in 
that the requirements to remove the foundations, concrete hardstanding, and any 
associated drains, pipes, and services works below ground level should be omitted.  
Accordingly I uphold the enforcement notice but allow the appeal to the extent that I vary 

Page 72 of 118



APPEAL REF:ENA-290-2004   

Planning and Environmental Appeals Division 

4 The Courtyard, Callendar Business Park, Falkirk, FK1 1XR 

DX 557005 Falkirk          www.gov.scot/Topics/Planning/Appeals 
 abcde abc a  

 

5 

the terms of the notice by rewording the steps set out in section 5 of the notice to omit the 
requirements relating to works below ground/floor level.  
 
23. I have taken account of all the other matters raised by both sides in this appeal, but 
they do not alter my conclusions. 
 

Richard Hickman          
 
Reporter 
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Planning and Environmental Appeals Division 

Appeal Decision Notice 

T: 01324 696 400 

F: 01324 696 444 

E: dpea@gov.scot 

 

 

 
Decision 
 
I dismiss the appeal and uphold the enforcement notice (EN/17/05) dated 29 November 
2017.    
 
Subject to any application to the Court of Session, the enforcement notice takes effect on 
the date of this decision, which constitutes the determination of the appeal for the purpose 
of Section 131(3) of the Act. 
 
Description and background 
 
1. The appeal site is a rectangular plot of land to the rear of 180 Main Street, a house 
which in turn is situated to the rear of 176 Main Street.  The latter is a long established 
house fronting onto the main road in Pathhead.  A shared lane running alongside these 
properties gives access to land at the rear.   
 
2. At the time of the site visit, the appeal site was partly occupied  by an incomplete 
building.  A vehicle body was stored within the building, along with various items and tools, 
and more items were stored in the open in the outdoor section of the site.  
 
3. The appeal against the enforcement notice is made on the following grounds as 
provided for by section 130(1) of the Town and Country Planning (Scotland) Act 1997:   
 
(b) That the breach of control specified in the notice has not occurred. 

 
Decision by Richard Hickman, a Reporter appointed by the Scottish Ministers 
 
 Enforcement notice appeal reference:ENA-290-2003 
 Site address: Land to the rear of 180 Main Street, Pathhead, Midlothian 
 Appeal by Mr M Macintosh against the enforcement notice (EN/17/05) dated 29 

November 2017 served by Midlothian Council 
 The alleged breach of planning control:  The change of use of the land to a use of the 

land for storage purposes, including the storage of : vehicles, trailers, caravans and other 
ancillary items and parts thereof associated with the vehicles, building materials including 
stone, bricks and timber, building equipment including portable building, scaffold, ladders, 
tarpaulin, fencing and other ancillary building materials. 

 Date of site visit by Reporter: 5 March 2018 
 
Date of appeal decision: 29 March 2018 
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(c) That those matters, if they occurred, do not constitute a breach of planning control. 
(d) That, at the date when the notice was issued, it was already too late to take 

enforcement action. 
(f) That the steps required by the notice exceed what is necessary to remedy any 

breach of planning control  or any injury to amenity which has been caused by any 
such breach. 

 
4. The appellant, assisted by the previous owner of the site, has provided the planning 
history of the incomplete building on the appeal site.  It was approved as a garage in 
October 1991.  The then owner carried out construction of the shell to wall head level.  The 
building was then left awaiting the roof for over 20 years, due to a lack of funds.  It was then 
sold to Mr Macintosh, as was the associated land at a later date.  Mr Macintosh continued 
the construction work, putting a roof onto the block work shell, and brought various items 
onto the site. 
 
5. When this matter came to the attention of the council, Mr Macintosh submitted a 
retrospective planning application to regularise the variations from the consent for the 
building.  This application was refused. 
 
6. The council has issued two enforcement notices : this one (ENA-290-003) relating to 
the use of the land for storage purposes, and the other (ENA-290-2004)  relating to the 
erection of the building   The latter is covered by a separate appeal decision notice. 
 
7. The notice relating to the use of the land requires the use of the land for storage 
purposes to cease within 3 months after the notice has taken effect, and the various items 
(listed in section 3 of the enforcement notice and repeated in the fourth bullet point at the 
start of this decision notice) to be removed from the land within the 3 month period for 
compliance. 
 
The appeal under ground (b) - That the breach of control specified in the notice has 
not occurred. 
 
8. In support of this ground of appeal, it is stated that Mr Macintosh continued the 
construction of the approved garage building with the intention of using it for his own 
purposes, notably the restoration of a Classic Land Rover.  The items and materials that 
have been brought to the site are for the construction work to complete the building.  This 
work halted when the council intervened, but the materials have remained on site since 
then.  The building cannot be completed if the building materials are removed from the site.  
They are legitimately on the site to complete the lawful construction of the building, and 
hence there is no breach of planning control.  
 
9. The council contends that the recent building work that has been carried out to 
complete the garage is unauthorised (see appeal decision notice ENA-290-2004), and 
hence that the storage of building materials for that work does not have the benefit of 
permitted development under the terms of Class 14 of the Town and Country Planning 
(General Permitted Development) (Scotland) Order 1992.   
 
10. I have concluded in the appeal decision relating to the enforcement notice alleging 
unauthorised building work (ENA-290-2004) that the recent construction work carried out 
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does not have the benefit of planning permission, principally because it represents a 
significant departure (relative to the scale of the building) from the garage approved in 
1991.  Subsection (2)(b) of class 14 of the 1992 permitted development order (relating to 
Temporary Buildings and Uses) states that this category of permitted development does not 
apply where planning permission for the development giving rise to the temporary buildings 
and uses has not been granted.  Thus the storage of these and related items cannot benefit 
from this category of permitted development, and constitutes an unauthorised use, so that 
the appeal under ground (b) fails.   
 
The appeal under ground (c) : That these matters do not constitute a breach of 
planning control 
 
11. The appellant’s submissions in relation to ground (c) are similar to those for ground 
(b) – that the storage of the building materials is legitimate and necessary to complete the 
lawfully approved garage building. 
 
12. The council’s position on this ground is also similar to that for ground (b).  The 
council contends that the condition of the site has an adverse effect on the amenity of this 
part of the built up area, and on the character and appearance of the conservation area. 
 
13. I have already concluded (in paragraph 10 above) that the storage of building and  
related materials at the site in connection with the continuation of construction work on the 
garage constitutes a breach of planning control. I agree with the council that the stored 
items and materials have an adverse effect on the amenity of the area, due to their amount 
and appearance.  Thus the appeal against the notice under ground (c) fails. 
 
The appeal under ground (d) : That, at the date when the notice was issued, it was 
already too late to take enforcement action 
 
14. The grounds of appeal do not contain any detailed submissions in support of this 
ground of appeal, in relation to this enforcement notice. 
 
15. Section 124(3) of the Act requires any enforcement action relating to this type of 
alleged breach (a material change of use, not being a change of use to use as a single 
dwellinghouse)  to be served within 10 years beginning with the date of the breach.  The 
items and materials have been brought to the site by the appellant to carry out construction 
work on the building, which has apparently mainly taken place during 2016.  The activity 
has therefore commenced well within the 10 year period required by the legislation. 
Consequently the council’s action was not time barred, and the appeal under ground (d) 
therefore fails. 
 
The appeal under ground (f) : That the steps required by the notice exceed what is 
necessary to remedy the breach of planning control or to remedy any injury to 
amenity caused by the breach 
 
16. For the appellant, it is argued that the steps required by the notice are 
unreasonable, and will not result in a positive outcome.  If the building materials are 
removed, the garage cannot be completed.  It has a valid consent but is prevented from 
being finished, which would then allow the building materials to be removed from the site.  
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Scottish Government guidance on enforcement advises that action should be appropriate to 
the scale of the breach. The council is itself creating the circumstances causing the breach. 
 
17. The council’s appeal statement does not explicitly address this aspect of the 
grounds of appeal, other than to state that cessation of the use of the land for storage and 
the removal of all of the items listed in the enforcement notice is reasonable, in the context 
of the adverse effect on the amenity of the area and the character and appearance of the 
conservation area. 
 
18. I agree with the council that the presence on the site of the various items listed in 
the enforcement notice has an undesirable adverse effect on the amenity of the area, which 
is closely adjoined by residential properties.  This is due to the amount and appearance of 
the items and materials involved.. As I have agreed with the council that the storage of 
these items constitutes a breach of planning control, their removal is a necessary step to 
remedy the breach.  Allowing them to remain on site to facilitate the completion of building 
works which are themselves unauthorised would not be likely to achieve the objective of the 
council’s enforcement notice.  
 
Conclusions 
 
19. For the above reasons, I conclude that the appeal against this notice fails under all 4 
of the grounds that have been lodged, and that the enforcement notice should be upheld.  I 
have taken account of all the other matters raised, but they do not alter my conclusions. 
 

Richard Hickman          
 
Reporter 
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PLANNING COMMITTEE 
TUESDAY 15 MAY 2018 

ITEM NO 5.4  

PRE - APPLICATION REPORT REGARDING RESIDENTIAL 
DEVELOPMENT WITH ASSOCIATED ACCESS, OPEN SPACE AND 
ASSOCIATED WORKS AT LAND NORTH WEST OF MOAT VIEW, 
ROSLIN (18/00139/PAC) 

Report by Head of Communities and Economy 

1 PURPOSE OF REPORT 

1.1 The purpose of this report is to advise the Committee of a pre- 
application consultation submitted regarding a proposed residential 
development with access roads, open space and associated works at 
land north-west of Moat View, Roslin.  The majority of the site 
comprises the larger part of site Hs19 Roslin Expansion in the 
Midlothian Local Development Plan 2017 (MLDP). 

1.2 The pre-application consultation is reported to Committee to enable 
Councillors to express a provisional view on the proposed major 
development.  The report outlines the proposal, identifies the key 
development plan policies and material considerations and states a 
provisional without prejudice planning view regarding the principle of 
development. 

2 BACKGROUND 

2.1 Guidance on the role of Councillors in the pre-application process, 
published by the Commissioner for Ethical Standards in Public Life in 
Scotland, was reported to the Committee at its meeting of 6 June 
2017.  The guidance clarifies the position with regard to Councillors 
stating a provisional view on proposals at pre-application stage. 

2.2 A pre-application consultation for residential development with access 
roads, open space and associated works at land north-west of Roslin 
was submitted on 28 February 2018. 

2.3 As part of the 12 week pre-application consultation, a public event took 
place at the Masonic Lodge in Roslin on 29 March 2018.  On the 
conclusion of the consultation the applicant could submit a planning 
application for the proposal.  It is reasonable for an Elected Member to 
attend such a public event without a Council planning officer present, 
but the Member should (in accordance with the Commissioner’s 
guidance reported to the Committee at its meeting in June 2017) not 

Page 79 of 118



offer views, as the forum for doing so will be at meetings of the 
Planning Committee. 

 
2.4 Copies of the pre application notices have been sent by the 

prospective applicant to the local elected members and to Roslin and 
Bilston Community Council and the Roslin Heritage Society. 

 
3 PLANNING CONSIDERATIONS 
 
3.1  In assessing any subsequent planning application the main planning 

issue to be considered in determining the application is whether the 
currently proposed development complies with development plan 
policies unless material planning considerations indicate otherwise. 

 
3.2 The development plan is comprised of the Edinburgh and South East 

Scotland Strategic Development Plan (June 2013) and the Midlothian 
Local Development Plan 2017 (MLDP).  

  
3.3 The 16.12 hectare site is situated on predominantly agricultural land on 

the northern side of Roslin, largely comprising the larger part of site 
Hs19 Roslin Expansion in the MLDP.  The southern boundary of the 
site extends to the public path along the disused railway line to the rear 
of Moat View.  The eastern boundary of the site extends to the 
B7003/Main Street, but excluding the smaller part of the Hs19 
allocation, that part of the allocation having already been subject to 
pre-application consultation (reported to the Committee at its meeting 
of November 2017).  The site is otherwise surrounded by farm tracks 
and paths with agricultural land beyond.  To the north, a smaller part of 
the site extends beyond the farm track, crossed by the Kill Burn and its 
wooded banks.  This part of the site is outwith the Hs19 housing 
allocation. 

 
3.4 No further details of the proposal have been submitted with the pre-

application consultation.   
 
3.5  Site Hs19 is allocated for an indicative 260 residential units in the 

MLDP.  On this part of the site there is a presumption in favour of 
appropriate residential development. The smaller part of the site 
extending beyond the farm track to the north, crossed by the Kill Burn 
and its wooded banks, is greenbelt and prime agricultural land where 
there is a presumption against residential development. 
 

3.6  Development considerations identified in the MLDP relevant to site 
Hs19 include: 
• Good connections should be established with Roslin village; 
• The need to develop/expand the green network in the area; 
• The northern edge of the site will require substantial landscaping 

in the form of a 20-30m wide woodland belt to help screen the 
development from the A701; 

• Existing vegetation should be maintained and enhanced, 
including the burnside corridor; 

Page 80 of 118



• An avenue to link through the site with swales, trees and a path 
should be included in any proposal; 

• The impact of development on the adjacent historic battlefield is 
to be considered, and archaeological evaluation may be required; 

• Development will require additional capacity to be provided at 
Roslin Primary School and for secondary education in the A701 
corridor, for which developer contributions will be sought; 

• Contribution towards the A701 Relief Road will be required; and 
• The provision of affordable housing. 

 
3.7 If an application is submitted there will be a presumption in favour of 

the proposed development within site Hs19, subject to securing 
developer contributions, in compliance with policy STRAT3 of the 
MLDP.  There is likely to be a presumption against development in the 
area beyond the farm track to the north of the site as development 
would be contrary to policies ENV1 and ENV4 of the MLDP, however 
landscaping in this part of the site may be acceptable in support of the 
development. 
 

4 PROCEDURES 
 
4.1  The Scottish Government’s Guidance on the Role of Councillors in 

Pre-Application Procedures provides for Councillors to express a 
‘without prejudice’ view and to identify material considerations with 
regard to a major application. 
 

4.2  The Committee is invited to express a ‘without prejudice’ view and to 
raise any material considerations which they wish the applicant and/or 
officers to consider.  Views and comments expressed by the 
Committee will be entered into the minutes of the meeting and relayed 
to the applicant for consideration. 

 
4.3  The Scottish Government’s Guidance on the Role of Councillors in 

Pre-Application Procedures advises that Councillors are expected to 
approach their decision-making with an open mind in that they must 
have regard to all material considerations and be prepared to change 
their views which they are minded towards if persuaded that they 
should.  
 

5 RECOMMENDATION 
 
5.1 It is recommended that the Committee notes: 

a) the provisional planning position set out in this report; 
 b) that any comments made by Members will form part of the minute 

 of the Committee meeting; and 
 c) that the expression of a provisional view does not fetter the 

 Committee in its consideration of any subsequent formal planning 
 application. 
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Ian Johnson 
Head of Communities and Economy 
 
Date:   8 May 2018 
Contact Person:  Brian Forsyth, Planning Officer 
Tel No:    0131 271 3473 
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PLANNING COMMITTEE 
TUESDAY 15 MAY 2018 

ITEM NO 5.5 

SECTION 42 APPLICATIONS (18/00150/S42 AND 18/00151/S42) TO 
REMOVE CONDITION 5 OF PLANNING PERMISSIONS 201/83 AND 590/83 
WHICH RESTRICTS THE OCCUPANCY OF 19A DAMHEAD, 
LOTHIANBURN. 

Report by Head of Communities and Economy 

1 SUMMARY OF APPLICATION AND RECOMMENDED DECISION 

1.1 This report covers two planning applications which seek to 
remove condition 5 of planning permission 201/83 and condition 5 
of planning permission 590/83 which restrict the occupancy of the 
dwellinghouse erected at 19A Damhead, Lothianburn.  

1.2 There have been three representations and a consultation 
response from the Damhead & District Community Council. 

1.3 The relevant development plan policies are policy 12 of the 
Edinburgh and South East Scotland Strategic Development Plan 
2013 (SESplan) and policies RD1, ENV1 and ENV4 of the 
Midlothian Local Development Plan 2017 (MLDP). 

1.4 Material considerations in the assessment of the application 
include; the Scottish Government Chief Planner’s letter dated 
November 2011 issued to all Councils in Scotland regarding 
Occupancy Restrictions and Rural Housing, and the Scottish 
Government’s planning policy position set out in Scottish 
Planning Policy (SPP) and Planning Circular 4/1998: The use of 
conditions in planning permissions.  

1.5 The recommendation is to grant planning permission for both 
applications subject to an amended condition to restrict the 
occupancy of 19A Damhead. 

2 LOCATION AND SITE DESCRIPTION 

2.1 The application site is located within the green belt 1.5km to the west of 
Loanhead. The application dwelling fronts Burnside Road which is 
located between the A703 and Pentland Road, Damhead.  

2.2 The application site comprises a single storey dwellinghouse with a 
pitched roof and a single storey flat roof garage; both of which are 
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finished in facing brick. The application dwelling 19A Damhead is 
associated with approximately 1.82 ha (4.5 acres) of agricultural land. 

 
3 PROPOSAL 
 
3.1 The applications, made under Section 42 of the Town and Country 

Planning (Scotland) Act 1997 as amended by the Planning etc. 
(Scotland) Act 2006 (hereafter referred to as the Act), seek to remove 
an occupancy condition attached to two grants of planning permission 
for the erection of a single dwellinghouse.  

 
3.2 A Section 42 application, is in itself a planning application - a particular 

kind of planning application for development without complying with a 
condition/s previously imposed on an earlier grant of planning 
permission. A grant of planning permission under Section 42 results in 
an entirely new planning permission which will supersede the original 
permission(s) if implemented. Therefore if planning permission is 
granted for these applications it will replace planning consents 201/83 
and 590/83. 

 
3.3 Two separate section 42 applications have been submitted, the first is 

to remove condition 5 of planning permission 201/83 and the second is 
to remove condition 5 of planning permission 590/83.  
 

3.4 Condition 5 of planning applications 590/83 and 201/83 states: 
 
The new house shall be occupied only by a person employed, or last 
employed, full-time locally in agriculture, as defined in Section 275(1) of 
the Town & Country Planning (Scotland) Act 1972 (including any 
dependants of such a person residing with him/her), or by the widow or 
widower of such person.  

 
3.5  The definition of agriculture, as defined in Section 275(1) of the Town & 

Country Planning (Scotland) Act 1972 states “agriculture” includes 
horticulture, fruit growing, seed growing, dairy farming, the breeding of 
and keeping of livestock (including any creature kept for the production 
of food, wool, skins or fur, or for the purpose of its use in the farming of 
land), the use of the land as grazing land, meadow land, osier land, 
market gardens and nursery grounds, and the use of the land for 
woodlands where that use is ancillary to the farming of land for other 
agricultural purposes, and “agricultural” shall be construed accordingly.  

 
3.6  The applicant has submitted supporting statements to justify the 

removal of the conditions. 
 
4 BACKGROUND 
 
4.1 Pre-application advice was provided to the applicant in February 2018 

with regards to the removal of the occupancy condition. The applicant 
was advised that there was no policy support or other material planning 
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considerations that would justify the removal of the occupancy 
condition.  

 
4.2 Application 17/00746/LA to discharge the planning obligation 

associated with the erected house built under planning permission 
201/83, which contained an occupancy restriction, was approved 19 
December 2017.  It was agreed to remove the legal agreement 
because it duplicated the restrictive planning condition.   

 
4.3 Planning application 00/00284/FUL for the removal of Condition 5 (of 

planning permission 201/83 and 590/83) restricting the occupancy of 
the dwellinghouse was refused by the Committee at its meeting of 14 
December 2000 for the following reasons: 

 
1. The house to which the application relates is within an area 

subject to greenbelt and countryside policies in the development 
plan. The house was given planning permission solely on the 
basis that it was essential to agricultural activity on the forty 
hectares of land with which it was associated.  

  
2. The applicants have not demonstrated to the satisfaction of the 

Council that the house and associated land cannot be sold as a 
going concern or as a farm unit that has potential to be 
economically viable.  

  
3. Justification of the application in terms of the current difficulties in 

agriculture generally, if accepted, would open the way for an 
application for further houses if there were revival in agricultural 
activity after the present house had been separated from the 
agricultural unit and disposed of as a private residence. 

  
4.4 Planning permission, 590/83 for the erection of a dwellinghouse was 

approved subject to conditions on the 13 August 1984. 
 
4.5 Outline planning permission, 201/83 for the erection of a dwellinghouse 

was approved subject to conditions and a legal agreement on the 2 
August 1984. 

 
4.6 An occupancy condition was attached to both planning permissions 

201/83 and 590/83 to restrict the occupancy of the dwellinghouse.  
 
4.8 The applications have been called to Committee for consideration by 

Councillor Winchester to discuss the advice provided by the Chief 
Planner for Scotland by way of a letter issued in 2011 in relation to 
occupancy conditions.  

 
5 CONSULTATIONS 
 
5.1 The Damhead & District Community Council submitted two letters of 

support for the planning applications. The Community Council are of 
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the opinion that the occupancy condition is contrary to the Scottish 
Government’s planning policy position.  Furthermore, circumstances 
regarding the house have changed in terms of its surroundings, in that 
there is planned housing development in the green belt (it is unclear to 
which sites the Community Council are referring). It is also noted that 
the original applicants are now deceased and therefore the use of an 
occupancy condition is no longer relevant. 
 

6 REPRESENTATIONS 
 
6.1 There have been three representations supporting both planning 

applications. All three representations considered the use of occupancy 
conditions to be contrary to Scottish Planning Policy (SPP). All 
representations can be viewed in fully online.  

 
7 PLANNING POLICY 
 
7.1 The development plan is comprised of the Edinburgh and South East 

Scotland Strategic Development Plan (June 2013) and the Midlothian 
Local Development Plan 2017 (MLDP). The following policies are 
relevant to the proposal: 
 

 Edinburgh South East Scotland Strategic Development Plan 2013 
(SESPlan) 

 
7.2 Policy 12 (GREEN BELTS) requires Local Development Plans to 

define and maintain Green Belts around Edinburgh whilst ensuring that 
 the strategic growth requirements of the Strategic Development Plan 
can be accommodated. Local Development Plans should define the 
types of development appropriate within Green Belts. 

 
Midlothian Local Development Plan 2017 (MLDP) 
 

7.3 Policy ENV1: Protection of the Green Belt advises that development 
will not be permitted in the Green Belt except for proposals that; 
A.  are necessary to agriculture, horticulture or forestry; or 
B.  provide opportunities for access to the open countryside, 

outdoor sport or outdoor recreation which reduce the need to 
travel further afield; or 

C.  are related to other uses appropriate to the rural character of the 
area; or 

D.  provide for essential infrastructure; or 
E. form development that meets a national requirement or 

established need if no other site is available. 
  

Any development proposal will be required to show that it does not 
conflict with the overall objectives of the Green Belt which is to maintain 
the identity and landscape setting of Edinburgh and Midlothian towns 
by clearly identifying their physical boundaries and preventing 
coalescence. 
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The policy states that housing will normally only be permissible where it 
is required for the furtherance of an established Green Belt activity. The 
applicant will be required to show the need for the new dwelling is 
permanent; cannot be made within an existing settlement; and that the 
occupier will be employed full-time in the associated countryside 
activity. A planning condition limiting the occupancy of the house is 
likely to be attached in the event of approval.  

 
7.4 Policy ENV4 Prime Agricultural Land does not permit development that 

would lead to the permanent loss of prime agricultural land unless there 
is appropriate justification to do so. 

 
National Policy 

 
7.5 The Scottish Planning Policy (SPP) 2014 supports the concept of 

promoting rural development. Stating the Planning system should 
encourage rural development that supports prosperous and sustainable 
communities and businesses whilst at the same time protecting and 
enhancing the environment.  Development should be appropriate to the 
character of the particular rural area in which it is located and the 
challenges it faces.  

 
7.6 The SPP also states that in the pressurised areas easily accessible 

from Scotland’s cities and main towns, where ongoing development 
pressures are likely to continue, it is important to protect against an 
unsustainable growth in car-based commuting and the suburbanisation 
of the countryside, particularly where there are environmental assets 
such as sensitive landscapes or good quality agricultural land. Plans 
should make provision for most new urban development to take place 
within, or in planned extensions to, existing settlements. 

 
7.7 Inaccessible or pressured rural areas, where there is a danger of 

unsustainable growth in long-distance car-based commuting or 
suburbanisation of the countryside, a more restrictive approach to new 
housing development is appropriate, and plans and decision-making 
should generally: 
• guide most new development to locations within or adjacent to 

settlements; and 
• set out the circumstances in which new housing outwith 

settlements may be appropriate, avoiding use of occupancy 
restrictions. 

This position set out in the 2014 SPP post-dates the position set out in 
the Scottish Government Chief Planner’s letter dated November 2011 
issued to all Councils in Scotland regarding Occupancy Restrictions 
and Rural Housing. 

 
7.8 Scottish Government advice Circular 4/1998 (The use of conditions 

in planning permissions) sets out six tests which planning conditions 
must comply with:  
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• Necessary; 
• Relevant to planning; 
• Relevant to the development to be permitted;  
• Enforceable; 
• Precise; and  
• Reasonable in all other respects.  

 
7.9 The circular states that where appropriate, development plans should 

specify the policies which the authority proposes to implement regularly 
by means of planning conditions. In many parts of Scotland planning 
policies impose strict controls on new residential development in the 
green belt/countryside.  However there are circumstances where 
planning permission for a dwellinghouse is granted to support 
agriculture or forestry. In these circumstances, it will often be 
necessary to impose an agricultural or forestry worker occupancy 
condition in support of those industries.  

 
7.10 Planning authorities will wish to take care to frame agricultural 

occupancy conditions in such a way as to ensure that their purpose is 
clear. In particular, they will wish to ensure that the condition does not 
have the effect of preventing future occupation by retired agricultural 
workers or the dependants of the agricultural occupant.  

 
7.11 Where an agricultural occupancy condition has been imposed, it will 

not be appropriate to remove it on a subsequent application unless it is 
shown that circumstances have materially changed and that the 
agricultural need which justified the approval of the house in the first 
instance no longer exists.  

 
7.12 Further to the above policy position, the Scottish Government Chief 

Planner wrote to all Councils in Scotland regarding Occupancy 
Restrictions and Rural Housing, in November 2011. Whilst this letter 
was not originally considered as planning policy, circular 03/2012 
(Planning Obligations and Good Neighbour Agreements) required it to 
be treated as such when it was issued in December 2012. In any event 
it did indicate the Scottish Government’s position regarding occupancy 
restrictions.  

 
7.13 The letter sets out the following position (which is reflected in the later 

SPP):  
 

“A number of issues have arisen with the use of occupancy restrictions, 
some of which have been exacerbated by the current economic 
situation. Some people have found it difficult to get a mortgage to buy a 
house with an occupancy restriction. Others have found it difficult to 
sell the house, or have the restriction lifted, when they are forced by 
necessity to move.  

 
Scottish Planning policy promotes a positive approach to rural housing. 
It states that development plans should support more opportunities for 
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small scale housing development in all rural areas, including housing 
which is linked to rural businesses. It does not promote the use of 
occupancy restrictions. The Scottish Government believes that 
occupancy restrictions are rarely appropriate and so should generally 
be avoided.  

 
In determining an application for a new house in the countryside, it may 
be appropriate for the planning authority to consider the need for a 
house in that location, especially where there is the potential for 
adverse impacts. In these circumstances, it is reasonable for decision-
makers to weigh the justification for the house against its impact, for 
example on road safety, landscape quality or natural heritage, and in 
such circumstances it may be appropriate for applicants to be asked to 
make a land management or other business case. Where the authority 
is satisfied that an adequate case has been made, it should not be 
necessary to use formal mechanisms to restrict occupancy. 

 
The Scottish Government believes that a vibrant populated countryside 
is a desirable objective and that new housing to realise this aim should 
be well sited and designed, and should not have adverse 
environmental effects that cannot be readily mitigated. In areas, 
including green belts, where, due to commuter or other pressure, there 
is a danger of suburbanisation of the countryside or an unsustainable 
growth in long distance car-based commuting, there is a sound case for 
a more restrictive approach.”  

 
8 PLANNING ISSUES 
 
8.1 The main planning issue to be considered in determining this 

application is whether the proposal complies with development plan 
policies unless material planning considerations indicate otherwise. 
The representations and consultation response received are material 
considerations. 

 
The Principle of Development 

 
8.2 The original planning applications (201/83 and 590/83) for the erection 

of a dwellinghouse were approved in 1984 in support of an agricultural 
business. The agricultural occupancy condition was attached to the 
planning permissions so as to ensure that the new house complied with 
development plan policy.    

 
8.3 The aim of policy ENV1 of the MLDP is to protect the landscape 

setting, character and identity of Edinburgh and the settlements of 
Midlothian by preventing coalescence and the suburbanisation of the 
green belt/countryside. The local development plan was adopted in 
November 2017 following a local plan examination - the policy is 
therefore considered robust and reflective of the Scottish Government’s 
position set out in SPP. The use of a planning condition limiting its 
occupancy meets the policy criteria, enabling development in support 

Page 91 of 118



  

of rural business whilst also protecting the characteristics of the green 
belt. This reflects the sentiment of the Scottish Government Chief 
Planner letter to all Councils in Scotland regarding Occupancy 
Restrictions and Rural Housing, in November 2011. 

 
8.4 The SPP seeks to achieve a balance between promoting a positive 

approach to rural housing whilst delivering sustainable development 
and protection of the green belt.  This approach is reflected in the 
Council’s development plan policies and in response new houses in the 
green belt must be linked to an appropriate countryside activity. This is 
based on sustainability principles and means that the landscape being 
impacted upon is benefiting economically. Where an acceptable case 
has been put forward for a dwelling in the green belt, a planning 
condition limiting the occupancy is still appropriate in support of rural 
businesses.  This is compatible with local development plan policy and 
national planning policy with regard green belt areas faced with 
development pressure and the risk of becoming suburbanised. 

 
8.5 Removal of the occupancy condition attached to the planning 

permissions would result in a dwellinghouse in the green belt which is 
not required in support of a rural business, resulting in commuter 
pressure contrary to the MLDP and SPP.  In response to the Scottish 
Government’s position regarding occupancy conditions the planning 
authority is moving away from their use when considering applications 
for new dwellings and are making decisions in terms of approve or 
refuse, rather than having a middle ground of approve subject to an 
occupancy condition.  However, the current applications relate to a 
dwellinghouse already in situ. 

 
 Viability 
 
8.6 The applicant’s supporting statement advises that 19A Damhead is not 

a viable agricultural unit.  The smallholding includes approximately 4.5 
acres of Grade 3(1) agricultural land as defined by the James Hutton 
Institute’s Land Capability for Agriculture Classification; which means it 
is capable of producing a variety of crops. This means that the acreage 
and quality of pasture is sufficient to support 1 livestock unit per acre 
which is the equivalent to 1 cow or 6 sheep; although it is noted that 
there are no livestock housing facilities on the site. 

 
8.7 Furthermore, it is advised that as the holding is smaller than 3 hectares 

it would not be eligible for an agricultural subsidy and on the basis that 
agricultural subsidies play a critical role in the profitability of farms the 
site’s size alone ensures the smallholding is not viable. 

 
8.8 The supporting statement concludes that whilst the land quality in the 

area is known for its fertility, the economics of modern agriculture 
means that the property is unable to be classed as a viable unit.  
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8.9 A case has been put forward which demonstrates that 19A Damhead 
may not be viable for livestock or crops due to its size. However, it has 
not been demonstrated that the applicant has investigated all options 
available in advance of seeking to remove the occupancy conditions.  
There is a demand for housing at an affordable price for agricultural 
workers and labourers who are often paid at the lower end of the wage 
scale.  A residential property with a restrictive agricultural occupancy 
condition actively helps to meet this housing need in support of the 
agriculture and forestry industries. 

 
8.10 The lack of viability/profitability of the holding does not necessarily 

justify the requirement for the conditions to be removed. The 
occupancy conditions attached to the planning permissions do not 
restrict the occupancy of the dwelling to only be linked to the farm land 
associated with 19A Damhead. The occupancy condition allows the 
house to be occupied by someone who is either employed full-time in 
local agriculture or is retired and whose last full-time job was in local 
agriculture.  

 
8.11 Within the supporting statement the agent advises that the application 

was openly marketed for 11 weeks from the 28 September 2017 to the 
14 December 2017. The supporting statement advised that agents 
received 16 enquiries and six viewings; it was noted that all parties who 
viewed the property had no current or previous connection with 
agriculture.  

 
8.12 The Particulars stated that ‘there is an occupancy restriction on the 

property at 19A Damhead and that an application to remove this 
occupancy restriction has been lodged with Midlothian Council 
following changes to national planning policy in recent years. It is 
anticipated that this will be removed prior to sale’. The occupancy 
restriction refers to the legal agreement that was discharged on the 19 
December 2017 after the closing date of the sale. No reference was 
made to the planning condition attached to the planning permissions.  

 
8.13 There is an argument that can be made that the application site had 

been marketed on the presumption that the occupancy restrictions 
would be removed. However, as previously noted it has not been 
demonstrated that the applicant has investigated all options available in 
advance of seeking to remove the occupancy condition.  The site could 
be marketed at the agricultural and forestry industry at a reduced value 
to reflect the occupancy restriction – this may attract a potential 
purchaser. 

 
The Use of Conditions in Planning Permissions 

 
8.14 Planning conditions must satisfy the tests within circular 4/1998. The 

circular states that conditions should not be imposed unless they are 
both necessary and effective, and do not place unjustifiable burdens on 
applicants. The circular sets out six tests, namely that a condition shall 
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only be imposed where it is necessary, relevant to planning, relevant to 
the development permitted, enforceable, precise and reasonable in all 
other respects. 

 
8.15  Whilst each planning application must be considered on its own 

individual merits, the Council must reasonably consider the potential 
impact one decision has on future considerations. A core objective of 
the Council’s green belt policy is to protect the landscape setting, 
character and identity of Edinburgh and the settlements of Midlothian 
by preventing coalescence and the suburbanisation of the countryside 
by restricting unjustified development. To ensure the benefits of the 
green belt are safeguarded, it is important that strong controls are 
maintained over the remaining designated areas.  

 
8.16 In assessing whether the condition was necessary, relevant to the 

development to be permitted and relevant to planning policy on housing 
development in the green belt the Council accepted the requirement for 
a house based upon the argument that it was required for the 
furtherance of agricultural activity. The occupancy condition was 
required so as to ensure that the new dwelling complied with the 
planning policy that was in force at the time of approval. Furthermore, 
adopted policy ENV1 also requires a planning condition limiting the 
occupancy of the house. The local development plan was adopted in 
November 2017 which emphasises that the policy is robust and 
demonstrates that the occupancy condition is necessary and relevant.  

 
8.17 The remaining tests relate to whether the condition is enforceable, 

precise and reasonable in all other respects. The condition is flexible in 
terms of the occupancy restrictions that have been placed on 19A 
Damhead. The occupancy condition was required so as to ensure the 
dwelling complied with the planning policy in force at the time of the 
approval and the current adopted policy, ENV1. It is therefore 
considered to be reasonable.   

 
8.18 However, condition 5 could be more precise which would make it more 

enforceable; the condition lacks a definition of the term ‘locally’ which 
does not provide certainty by which the applicant can ascertain what is 
required. Furthermore, the current condition refers to legislation which 
is no longer in force. It is therefore appropriate to use the opportunity 
these applications present to update the conditions for the benefit of 
the applicant, the Council and future occupants of the property. 

 
8.19 The removal of the occupancy condition would result in a development 

contrary to the development plan and undermine the implementation of 
the Council’s green belt policy as set out in the adopted local 
development plan. The proximity of the site to Edinburgh would make 
the house and area subject to pressure for commuter housing, instead 
of serving Damhead, other local agriculture businesses or local 
agricultural workers.  

  

Page 94 of 118



  

8.20 The other conditions (excluding condition 5) attached to planning 
permission 201/83 and 590/83 were pre-commencement conditions 
and were discharged as part of the process of building the house. 

 
9 RECOMMENDATION 
 
9.1 That planning permission for both applications be approved for the 

following reason: 
 

The house to which the application relates is within an area that is 
subject to green belt policies within the adopted Midlothian Local 
Development Plan 2017 and it is considered that the fundamental issue 
underpinning the requirement for the condition covering the occupancy 
restriction is the need to safeguard the character and appearance of 
the Midlothian countryside and green belt. It is considered that 
condition 5 attached to the planning permissions 201/83 and 590/83 
does not meet all of the test of the Scottish Government’s Planning 
Circular 4/1998 (The use of conditions in planning permissions) in 
terms of being precise or enforceable. The removal of the condition is 
only recommended on the basis that a more precise and enforceable 
condition is attached to limit the occupancy of the dwellinghouse so as 
to comply with the policy in force at the time of approval and the current 
adopted policy ENV1. 

 
 Subject to the following condition:  
 

 1. The new house shall be occupied only by a person employed, or 
last employed, full-time in Midlothian, as defined in the adopted 
Midlothian Local Development Plan 2017, in agriculture, as defined 
in Section 277 (1) of the Town & Country Planning Scotland Act 
1997 (or any Order revoking and re-enacting that Order), including 
any dependants of such a person residing with him/her or by the 
widow or widower of such person.  
 
Reason: It has not been demonstrated, to the satisfaction of the 
planning authority, that the applicant has investigated all options 
available in advance of removing the occupancy condition. In the 
absence of this justification, the planning authority have significant 
and serious concerns regarding the sustainability of the house in 
this sensitive landscape which is under increasing pressure from 
creeping suburbanisation. To ensure that the dwellinghouse 
complies with the policy in force at the time of approval and the 
current adopted local development plan policy ENV1. To clarify the 
scope of the occupancy restriction of the dwellinghouse and to 
clarify the definition of agriculture in terms of current legislation so 
as to meet the all of the tests within planning circular 4/1998 (The 
use of conditions in planning permissions). 
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Ian Johnson 
Head of Communities and Economy 
 
Date:     8 May 2018 
 
Application No:    18/00150/S42 and 18/00151/S42 
Applicant:   Mr Robert Lawrie 
Agent:              Mr Andrew McCafferty 
Validation Date:  06 March 2018 (both applications) 
Contact Person:  Whitney Lindsay 
Tel No:     0131 271 3315 
Background Papers: 17/00746/LA, 201/83 and 590/83.  
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PLANNING COMMITTEE 
TUESDAY 15 MAY 2018 

ITEM NO 5.6 

APPLICATION FOR PLANNING PERMISSION 17/00537/DPP FOR 
ERECTION OF PETROL FILLING STATION AND SHOP; RESTAURANT 
WITH DRIVE THRU, CAFE WITH DRIVE THRU AND ASSOCIATED 
WORKS AT LAND AT SHERIFFHALL SOUTH, MELVILLE GATE ROAD, 
DALKEITH  

Report by Head of Communities and Economy 

1 SUMMARY OF APPLICATION AND RECOMMENDED DECISION 

1.1 The application is for the erection of a petrol filling station, shop 
and two cafe/restaurants each including a drive thru. There have 
been 6 letters of representation and consultation responses from 
Transport Scotland, the Coal Authority, Scottish Water, Scottish 
Natural Heritage, SEPA, the Council’s Archaeological Advisor, the 
Council’s Policy and Road Safety Manager, the Council’s 
Environmental Health Manager and the Council’s Economic 
Development Service.    

1.2 The relevant development plan policies are policy 2 of the 
Edinburgh and South East Scotland Strategic Development Plan 
2013 (SESplan) and policies STRAT1, DEV 5, DEV6, DEV 7, ECON 
1, ECON 3, TRAN 1, TRAN2, TRAN 5, TCR1, TCR2, ENV1, ENV4, 
ENV 7, ENV 9, ENV 10, ENV 11, ENV 15, ENV17, ENV 18, ENV25, 
NRG 6, IMP 1, IMP 2 and IMP3 of the Midlothian Local 
Development Plan 2017.   

1.3 The recommendation is to refuse planning permission. 

2 LOCATION AND SITE DESCRIPTION 

2.1 The 1.06 hectare site comprises part of allocated economic site e32, 
Sheriffhall South located to the north of Dalkeith and south of 
Sheriffhall Roundabout.  The application site is at the junction of 
Gilmerton Road (B6392) and the A7 and forms part of an open area of 
land currently in agricultural use. There is woodland planting to the 
north/north east and to the east of the site. The site is neighboured to 
the west, across the A7, and to the south, across the Gilmerton Road, 
by the wider economic site e32 (11.5 hectares) allocated for Class 4 
business uses.  The site is generally level rising a little to the north.  
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3 PROPOSAL 
 
3.1  The proposal comprises; a petrol filling station (PFS) (five car pump 

stations and two heavy goods vehicle pump stations) with an 
associated retail unit (490sqm), a cafe/restaurant/drive thru unit 
(270m2) and restaurant/hot food takeaway/drive-through unit (330m2).  

 
3.2 The proposal includes 13 parking spaces at the petrol filling station 

retail unit and 56 parking spaces servicing the two eateries/drive thru 
units. A site refuse area is proposed at the petrol filling station site and 
some limited landscaping is proposed on some boundaries of the site. 

 
3.3 The retail use on the site provides for convenience shopping, 

employing an estimated 8 fulltime members of staff and 36 part time 
employees. The shop will include a deli counter and a bakery counter 
with re-heating rather than cooking taking place on the site. The shop 
will be open 24 hours a day, 7 days a week, as will the deli counter with 
the bakery open daily from 6am until 10pm.  
 

3.4 The cafe/restaurant/drive thru will be open 6am to 10pm seven days a 
week and is expected to employ 4 full time staff members and 15 part 
time staff members, The restaurant/hot food takeaway/drive thru will be 
open 10am until 11pm, 7 days a week and will employ approximately 
20 full-time members of staff and 35 part-time staff. 

 
3.5 The proposed external finish materials are different for each of the 

units proposed. The retail unit is finished with a variety of wall panels in 
neutral/grey colours and includes a wood grain composite wall 
cladding, aluminium framed glazing panels and a profiled roof panel. 
The restaurant/takeaway/drive thru is finished with white wall panels, 
some grey roof panels and some cedar planking with glazed panelling 
incorporating grey aluminium frames. The roof finish is not specified. It 
is proposed to finish the café/drive thru with dark grey panels on the 
walls with black aluminium framed glazing with some cedar cladding.   

 
3.6 It is proposed to access the site from the Gilmerton Road to the south 

of the site. The access will serve the wider Sheriffhall South site and 
will have a dedicated right hand turn lane into the site. The proposed 
pedestrian access to the site is via the existing pedestrian footway, to 
the north of Gilmerton Road.  Cyclists can access the site using the 
wider road network and 6 cycle parking racks are proposed within the 
site boundary.  

 
3.7 The application is accompanied by a planning statement, transport 

assessment, a coal mining risk assessment/site investigation, a 
preliminary bat roost assessment, a badger survey and a socio 
economic assessment. 

 
3.8 In support of the application and in response to consultation comments 

the applicant’s agent makes the following points: 
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• The site has not proved attractive to typical Class 4 or 5 users 
despite being marketed for circa 10 years by the landowners and 
commercial agents;  

• They have no employment land, economic land supply or 
industrial land supply evidence from the Council to demonstrate 
that there is a shortage of industrial sites;  

• The assertion that “inward investment to Midlothian is low due to 
lack of suitable sites and premises of sufficient size” is 
questioned;  

• A 2,000sqft office space would generate circa 20 jobs to the 
Midlothian area;  

• It is not accepted that “the only economic activity planned is retail 
related to travel…” The development should be viewed as a 
whole – as a roadside service model across three individual units;  

• It is not accepted that the nature and quality of the jobs created as 
a result of the entire development proposal, deemed by the 
Council to be “entry level with lower wages and skills levels” is a 
valid planning consideration; 

• The approval of the Elginhaugh pub/restaurant on land to the 
west of the subject site is noted. The impetus for the approval 
was, it seems, to stimulate growth – the reason being that the 
allocation had attracted little interest in the period it had previously 
been marketed for; 

• It is not accepted that the ancillary retail of the PFS will have a 
negative effect on the town centre of Dalkeith.  A town centre 
location would not be suitable for the development as it is a road 
side development; 

• It is stated that ‘we must stress that the Council are in danger to 
losing immediate jobs and investment should they be minded to 
refuse this planning application’ and that ‘ultimately the allocation 
of land for economic purposes is to generate jobs and 
investment’. Further, between 2015/2016 there was a decrease in 
the number of people employed across Midlothian. Midlothian 
benefits however from a growing population, due largely to the 
new residential development taking place. There is a concern that 
a proportion of those living in Midlothian commute to central 
Edinburgh to work. If Midlothian are to capitalise on its population 
growth and provide local jobs for local people, it must accept 
when it is demonstrated that a specific land allocation has not 
attracted market interest over several years and a complementary 
employment proposal comes forward to provide jobs; a degree of 
flexibility is required from a planning perspective and we request 
the Planning Authority adjust their thinking accordingly. This is set 
out in SPP’. 

 
4 BACKGROUND 
 
4.1 Planning application 17/00508/DPP for infrastructure comprising roads 

and drainage across the wider Sherrifhall South economic 
development site (e32) is subject to assessment. 
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4.2  Planning application 17/00587/DPP for a residential care home with 

associated access, car parking and landscaping at north west of 
Melville Gate Road, Dalkeith (the site is within e32 to the east of the 
application site) has been referred to the Local Review Body by the 
applicant (to be considered at its meeting of 22 May 2018) on the basis 
of non-determination of the planning application within the statutory 
time period.  

 
4.3 A planning application for the Elginhaugh Inn (built within site e32 in 

2014) was granted permission in February 2014. The reason for 
supporting this proposal was that the proposed commercial leisure 
facility will provide a valuable facility to the business land allocation 
which will enhance the attractiveness of the site to prospective 
businesses, whilst itself providing a comparatively high level of 
employment opportunities. The Elginhaugh Inn has been open for three 
and a half years without ‘acting as a development to open the site up 
for other economic uses’ as promoted by the applicant and landowner.    

  
4.4 The application has been called to Committee for consideration by 

Councillor Kenneth Baird.  
 
5 CONSULTATIONS 
 
5.1 Transport Scotland has confirmed that the proposed development 

does not impact on the proposed A720 Sheriffhall Roundabout 
Improvement Scheme. 

 
5.2 The Coal Authority concurs with the recommendations of the 

applicant’s coal mining risk assessment report; that coal mining legacy 
potentially poses a risk to the proposed development and that intrusive 
site investigation works should be undertaken prior to development in 
order to establish the exact situation regarding coal mining legacy 
issues on the site. The Coal Authority recommends that the Planning 
Authority impose a planning condition should planning permission be 
granted for the proposed development requiring site investigation 
works prior to commencement of development. The Coal Authority 
therefore has no objection to the proposed development subject to the 
imposition of an appropriate condition. 

 
5.3 Scottish Water have no objection to the proposed development, 

however, the applicant should be aware that this does not confirm that 
the proposed development can currently be serviced. 

 
5.4 Scottish Natural Heritage (SNH) do not wish to make formal 

comment on the development. 
 
5.5 The Scottish Environment Protection Agency (SEPA) has no 

objection to the application.   
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5.6 The Council’s Archaeological Advisor advises that an initial desk 
based appraisal of the site has been undertaken in order to examine 
the possible historic environment implications of the proposed 
development and as a consequence there is a requirement for a 
programme of archaeological works (Trial Trench Evaluation).  The 
area to be investigated shall be no less than 10% of the total site area.  
This requirement can be secured by conditions if the Council is minded 
to grant planning permission for the proposed development. 

 
5.7 The Council’s Policy and Road Safety Manager advises that there 

are no objections in principle to the proposal but recommends; that a 
condition be applied to secure an appropriate sustainable urban 
drainage system (SUDS) and that a financial contribution is secured 
towards the A7 Urbanisation Scheme.  The scheme seeks to improve 
walking, cycling and public transport access on the A7 and to those 
settlements and developments along the corridor. In terms of the 
phasing of the overall development it is noted that all of the 
infrastructure works identified in planning application 17/00508/DPP 
(related to the construction of road access and the overall SUDS 
system) requires to be constructed and operational before any of the 
units are brought into use. 

 
5.8 The Council’s Environmental Health Manager states there are no 

objections in principle to the proposal subject to conditions being 
imposed on any grant of planning permission mitigating the impact of 
land contamination and noise and disturbance. The conditions should 
also include a requirement to submit details of ventilation and litter 
collection. 

 
5.9 The Council’s Economic Development Service recommends the 

application is refused based on the following considerations: 
• Since the adoption of the MLDP the land is identified as 

employment land for business uses; 
• This site is highly important to the economic land supply in 

Midlothian.  Its location is ideal for business uses, being situated 
on the A7 and in close proximity to the by-pass. The proposed 
future grade separation of Sheriffhall roundabout will further 
enhance the site as an economic and industrial location; 

• Midlothian is short of sites for business use.  There has been a 
continual erosion of economic sites as developers/landowners 
seek to secure a higher value land use.  This has been an 
ongoing concern to the detriment of employment opportunities in 
the district; 

• The Argentix survey of 2012 found that businesses cited “a lack of 
expansion space, lack of suitable development sites and a lack of 
suitable rented property as growth inhibitors”.  There is no reason 
to believe that these challenges have decreased; 

• The site is served by public transport that links it to 
Dalkeith/Woodburn, Mayfield/Easthouses, Newtongrange and 
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Gorebridge, which means that employment opportunities here 
could be accessed by residents of Midlothian’s priority areas; 

• Inward investment to Midlothian is low due to the lack of suitable 
sites and premises of sufficient size.  The Borders Railway [BR] is 
starting to have an effect of increasing the number of enquiries for 
suitable industrial premises and given that marketing efforts with 
regards to the BR continues to improve it is expected that interest 
will continue to increase; 

• Whilst we have requests for a variety of sizes of premises the 
largest number are for premises of up to 186sqm [2,000sqft] with 
“roller shutters” that are suitable for a range of businesses; 

• There is currently a lack of high quality office/co-working spaces 
in Midlothian suitable for start-up/spin off companies.  The 
Borders Rail Partnership Report produced an incubation network 
feasibility study that supports this contention.  There is also a lack 
of serviced office spaces within Midlothian; 

• The only economic activity proposed is retail related to car travel - 
the developer describes this as “a roadside service model” and it 
comprises a filling station and two drive through facilities; 

• Whilst the number of jobs claimed to be created might be 
relatively high there is no evidence that these will actually be 
delivered.  The developers own supporting information [sent 
2/2/18] simply states values for “Generic Outlets”.  The Report 
from MKA Economics states [section numbers from the original] 
1.2 “This assessment is based on the proposed development as 

detailed in the Colliers Planning Support Statement…. “ 
1.3 “This report does not constitute a market appraisal of the 

demand and likely take-up of the proposed development….” 
3.6 “Discussions with Euro Garages indicate that the entire 

development will directly employ 118 members of staff”.  
{This phrase is repeated in 3.14}. Essentially the MKA 
document simply restates the assertions of the developer; 

• The nature and quality of the jobs will tend towards entry level 
with lower wages and skill levels since these are the jobs that 
predominate in the retail sector and small food outlets.  The 
developers own supporting information [sent 2/2/18] 
demonstrates that of the 118 jobs 91 are comprised of “Team 
Members Takeaway “, “Barista”, “Sandwich Artist”, “Bakery 
Assistant” or “Cashier”.  Of these 70% are part time; 

• The projected number of jobs varies between documents which 
makes it slightly difficult to conduct comparisons.  Taking the 
figures of floor space and jobs from p14 of “Planning Supporting 
Statement” prepared by Colliers [5/7/17 @ 13:40] and comparing 
those figures with the predictions deriving from the 3rd Edition 
Employment Density Guidance [Home & Communities Agency] 
suggest that the developer is over projecting jobs by anything 
from 4 – 26% on their own preferred uses; 

• As section 2.23 of the report from MKA Economics states 
“Therefore the onus is on Euro Garages to provide the relevant 
information is support of the planning application”.  I do not 
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believe that in terms of economic impact or employment levels the 
applicant has discharged that obligation.  The figures in the report 
simply repeat assertions made by the developer without any 
relevant real life data to support them; 

• The Council has already allowed a non-economic development 
use directly across the A7 from this site.  That was ostensibly to 
“open up” that site to economic development usage as the site 
was “difficult to market”.  Since the pub/restaurant was opened we 
have not seen any further economic development use.  To repeat 
this decision making rationale on the site will cause such further 
loss as to endanger the economic usage of the whole site; and 

• Retail development of such a nature outside of, but so close to, 
Dalkeith Town Centre will not assist the efforts towards Town 
Centre renewal.  This is an observation from an economic 
development perspective and refers to displacement of spend. 
Disposable expenditure made outside the town centre will not be 
made within it.  That is not in our view desirable. 

 
In addition, and in relation to a point made by the applicant in relation to 
having ‘no employment land supply or industrial land supply evidence 
from the Council to demonstrate that there is a shortage of industrial 
sites’. The following points are made: 

 
• A report from the CoStar database (database commonly used by 

the Property Industry) which compares Midlothian Council Area 
with the ‘Edinburgh Market’ (which includes Edinburgh, West 
Lothian, East Lothian and Midlothian). This report shows that 
there has been no movement into Midlothian since 2010 of the 1 
to 186sqm (1 to 2000sqft) ‘roller shutter’ type units, whereas the 
wider Edinburgh market shows far healthier growth.  This needs 
to be addressed if Midlothian is to compete across the region as a 
place to do business.  This is further reinforced when one looks at 
the construction starts over the same period.  There has been 
zero business construction starts in Midlothian of this size of ‘roller 
shutter’ units over this period. This reinforces the anecdotal 
evidence received through property enquiries and through 
Business Gateway feedback; and 

• In regards to serviced office space the data shows a higher 
asking rent per square foot in Midlothian over a ten year period. 
Over the same period there was a higher vacancy rate in 
Midlothian for serviced office accommodation. In addition, there 
have been zero deliveries of serviced office space in Midlothian 
over the ten year period.  

 
6 REPRESENTATIONS 
 
6.1 There have been six objections received, which can be viewed in full 

on the online planning application case file.  A summary of the points 
raised are as follows: 
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• The proposal will lead to increased traffic in the area, on roads 
already heavily congested with the increase in housing 
development; 

• The expansion of Dobbies has led to congestion locally and this 
proposal will lead to further congestion; 

• Concern is expressed about traffic fumes/air quality issues; 
• The proposed development would lead to a significant increase in 

the levels of littering in the vicinity, something that is already at an 
intolerable level;  

• This part of Midlothian is already (and unfortunately) well served by 
petrol stations and takeaway outlets, and the granting of another 
similar establishment would have a detrimental effect on its 
amenity; 

• There will be overprovision of cafes, which are already available at 
Dobbies, Melville Inn and Elginhaugh Farm. There is already a KFC 
at Straiton and Fort Kinnaird; 

• Local hotel and restaurant developments have taken over green 
space, recreation areas and wildlife habitats;  

• Midlothian Council promotes healthy eating through its schools. 
Another fast food outlet is detrimental to its effort; 

• Concern regarding the considerable impact on fauna and flora; 
• Concern regarding noise pollution from vehicles, in particular in the 

early hours of the mornings at weekends. 
• Objection to the loss of an agricultural field for such unsustainable 

development; 
• If the Council insists on allowing development on this site, it should 

be affordable housing, not unsustainable and unwelcome chains of 
the type proposed; and 

• The proposal is contrary to at least two of the policies contained 
within the Midlothian Local Development Plan, namely Policy ENV4 
(Prime Agricultural Land) and Policy RD1 (Development in the 
Countryside).  

 
6.2 In response to three of the objections the applicant’s agent has made 

the following comments in support of the application: 
• A robust Traffic Assessment (TA) has been carried out and lodged 

with the application. The TA considers there would be shared trips 
associated with the proposed uses on the site, therefore assumes a 
50% reduction in calculated trips for the coffee shop and fast food 
elements;  

• The TA also considers that 75% of the total trips accessing the site 
would already be on the local road network, diverting into the site; 

• The TA shows that there are not expected to be any capacity issues 
with the site access junction;  

• Expected queues on the right hand lane into the development can 
be accommodated within the space available; 

• The modelling shows that the impact on A7/A772/B6392 Gilmerton 
Road Roundabout is not significant; 

• It is noted that this site is allocated for development in the MLDP; 
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• The site is in ‘constant agricultural use’ therefore it is not designated 
open or green space and it is in private ownership; and 

• There is no evidence that the development will result in litter or 
‘undesirable pollution’ and the agent states my client takes issue 
with this suggestion. The application shows secure waste bins in 
the development area. The applicant operated a strict approach to 
litter, the agent states, and as they will manage the franchised uses 
on the site directly, this is not an issue.  

 
7 PLANNING POLICY 
 
7.1 The development plan is comprised of the Edinburgh and South East 

Scotland Strategic Development Plan (June 2013) and the Midlothian 
Local Development Plan 2017 (MLDP). The following policies are 
relevant to the proposal: 

 
Edinburgh South East Scotland Strategic Development Plan 2013 
(SESPlan) 

 
7.2 The Spatial Strategy identifies the A7/A68/Borders Rail Corridor in 

Midlothian as a Strategic Development Area in terms of growth and 
development.  The emphasis is on additional employment opportunities 
to reduce the need to commute and on the implementation of transport 
infrastructure to accommodate planned growth.  This approach is 
continued in the proposed replacement Strategic Development Plan for 
Edinburgh and South East Scotland which is subject to examination. 

   
7.3 Policy 2 (Supply and Location of Employment Land) states that the 

strategic development plan supports the development of a range of 
marketable sites of the size and quality to meet the requirements of 
business and industry within the SESplan area. Local development 
plans will support the delivery of the quantity of the established 
strategic employment land supply as identified.  Local development 
plans should also ensure they provide a range and choice of 
marketable sites to meet anticipated requirements. 

 
Midlothian Local Development Plan 2017 (MLDP) 

 
7.4 Policy STRAT1: Committed Development seeks the early 

implementation of all committed development sites and related 
infrastructure, including sites in the established economic land supply. 
Committed development includes those sites allocated in previous 
development plans which are continued in the MLDP. 

 
7.5 Policy DEV5: Sustainability in New Development sets out the 

requirements for development with regards to sustainability principles. 
 

7.6 Policy DEV6: Layout and Design of New Development sets out 
design guidance for new developments. 
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7.7 Policy DEV7: Landscaping in New Development sets out the 
requirements for landscaping in new developments. 
 

7.8 Policy ECON1: Existing Employment Locations seeks to safeguard 
those sites allocated for economic land uses. 
 

7.9 Policy ECON3 Ancillary Development on Business Parks supports 
the principle of ancillary uses (such as child day care services, 
banking, convenience, healthcare services) at Shawfair Park and 
Salter’s Park where these are of a scale suitable to service the existing 
and expanding workforce and business community at these locations. 
 

7.10 The provision of and support for, ancillary development will be 
considered subject to: 

• an assessment of the proposed uses and scale of provision not 
having an adverse impact on the prospects for Shawfair 
(proposed) and Dalkeith (existing) town centres; and  

• the preparation of a masterplan indicating the scale, location 
and timing of provision. 

 
7.11 Where substantive development is yet to commence, support for 

ancillary uses will only be considered if it is likely to act as an enabler 
to attract further investment to that business location. In each case, 
planning obligations will be used to regulate the scale, nature, extent 
and timing of such facilities, including any advanced provision. 

 
7.12 Policy TRAN1: Sustainable Travel aims to encourage sustainable 

modes of travel. 
 

7.13 Policy TRAN5: Electric Vehicle Charging seeks to promote a network 
of electric vehicle charging stations by requiring provision to be an 
integral part of any new development. 
 

7.14 Policy TCR1 Town Centres supports proposals for retail, commercial 
leisure development or other uses which will attract significant numbers 
of people in Midlothian’s town centres, provided their scale and 
function is consistent with the town centre’s role. In support of this 
policy the Council will prepare supplementary guidance on food and 
drink and other non-retail uses in town centres; this guidance will also 
include guidance in respect of food and drink and hot food takeaways 
outwith town centres. The guidance is currently being prepared by the 
Council. 
 

7.15 Policy TCR2 Location of New Retail and Commercial Leisure 
Facilities states that the Council will apply a sequential town centre 
first approach to the assessment of such applications. The policy does 
not refer to or apply to food and drink uses or hot food takeaways. 
 

7.16 Policy ENV1: Protection of the Green Belt advises that development 
will not be permitted in the Green Belt except for proposals that; 
A.  are necessary to agriculture, horticulture or forestry; or 
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B.  provide opportunities for access to the open countryside, 
outdoor sport or outdoor recreation which reduce the need to 
travel further afield; or 

C.  are related to other uses appropriate to the rural character of the 
area; or 

D.  provide for essential infrastructure; or 
E. form development that meets a national requirement or 

established need of no other site is available. 
Any development proposal will be required to show that it does not 
conflict with the overall objectives of the Green Belt which is to 
maintain the identity and landscape setting of Edinburgh and 
Midlothian towns by clearly identifying their physical boundaries and 
preventing coalescence. 

 
7.17 Policy ENV4: Prime Agricultural Land does not permit development 

that would lead to the permanent loss of prime agricultural land unless 
there is appropriate justification to do so. 

 
7.18 Policy ENV7: Landscape Character states that development will not 

be permitted where it significantly and adversely affects local 
landscape character.  Where development is acceptable, it should 
respect such character and be compatible in terms of scale, siting and 
design.  New development will normally be required to incorporate 
proposals to maintain the diversity and distinctiveness of the local 
landscapes and to enhance landscape characteristics where they have 
been weakened.  
 

7.19  Policy ENV9: Flooding presumes against development which would 
be at unacceptable risk of flooding or would increase the risk of 
flooding elsewhere.  It states that Flood Risk Assessments will be 
required for most forms of development in areas of medium to high 
risk, but may also be required at other locations depending on the 
circumstances of the proposed development.  Furthermore it states 
that Sustainable urban drainage systems will be required for most 
forms of development, so that surface water run-off rates are not 
greater than in the site’s pre-developed condition, and to avoid any 
deterioration of water quality. 
 

7.20 Policy ENV10: Water Environment requires that new development 
pass surface water through a sustainable urban drainage system 
(SUDS) to mitigate against local flooding and to enhance biodiversity 
and the environmental. 
 

7.21 Policy ENV11: Woodland, Trees and Hedges states that 
development will not be permitted where it could lead directly or 
indirectly to the loss of, or damage to, woodland, groups of trees 
(including trees covered by a Tree Preservation Order, areas defined 
as ancient or semi-natural woodland, veteran trees or areas forming 
part of any designated landscape) and hedges which have a particular 
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amenity, nature conservation, biodiversity, recreation, landscape, 
shelter, cultural, or historical value or are of other importance. 
 

7.22 Policy ENV15: Species and Habitat Protection and Enhancement 
presumes against development that would affect a species protected 
by European or UK law. 
 

7.23 Policy ENV 17 Air Quality states that the Council may require further 
assessments to identify air quality impacts where considered requisite.   
It will refuse planning permission, or seek effective mitigation, where 
development proposals cause unacceptable air quality or dust impacts. 
 

7.24 Policy ENV18: Noise requires that where new noise sensitive uses are 
proposed in the locality of existing noisy uses, the Council will seek to 
ensure that the function of established operations is not adversely 
affected. 
 

7.25 Policy ENV25: Site Assessment, Evaluation and Recording requires 
that where development could affect an identified site of archaeological 
importance, the applicant will be required to provide an assessment of 
the archaeological value of the site and of the likely impact of the 
proposal on the archaeological resource. 

 
7.22 Policy NRG 6 Community Heating seeks to ensure developments 

deliver, contribute towards or enable the provision of community 
heating schemes. 

 
7.23 Policy IMP1: New Development.  This policy ensures that appropriate 

provision is made for a need which arises from new development.  Of 
relevance in this case are, transport infrastructure; landscaping; public 
transport connections, including bus stops and shelters; parking in 
accordance with approved standards; cycling access and facilities; 
pedestrian access; access for people with mobility issues; traffic and 
environmental management issues; 
protection/management/compensation for natural interests affected; 
archaeological provision and ‘percent for art’ provision. 

 
7.24 Policy IMP2: Essential Infrastructure Required to Enable New 

Development to Take Place states that new development will not take 
place until provision has been made for essential infrastructure and 
environmental and community facility related to the scale and impact of 
the proposal.  Planning conditions will be applied and; where 
appropriate, developer contributions and other legal agreements will be 
used to secure the appropriate developer funding and ensure the 
proper phasing of development.  

 
7.25 Policy IMP3: Water and Drainage require sustainable urban drainage 

systems (SUDS) to be incorporated into new development. 
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National Policy 
 
7.26 The SPP (Scottish Planning Policy) 2014 sets out Government 

guidance in relation to creating a successful sustainable place, 
supporting economic growth, regeneration and the creating of well-
designed places.  SPP promotes town centres identifying the ‘town 
centre first principle’.  Development plans should adopt a sequential 
town centre first approach for uses such as retail with the order of 
preference being town centres, edge of town centres, other commercial 
centres identified in the development plan, and out of centre locations 
that are or can be made easily accessible by a choice of transport 
modes. 

 
7.27 In relation to supporting business and employment the planning system 

should: 
• promote business and industrial development that increases 

economic activity while safeguarding and enhancing the natural and 
built environments as national assets; 

• allocate sites that meet the diverse needs of the different sectors and 
sizes of business which are important to the plan area in a way which 
is flexible enough to accommodate changing circumstances and allow 
the realisation of new opportunities; and 

• give due weight to net economic benefit of proposed development.  
 
7.28 Plans should align with relevant local economic strategies to meet the 

needs and opportunities of indigenous firms and inward investors, 
recognising the potential of key sectors for Scotland with particular 
opportunities for growth, including:  
•  energy;  
•  life sciences, universities and the creative industries; 
•  tourism and the food and drink sector; and 
•  financial and business services.  

  
7.29 SPP introduces a presumption in favour of development that 

contributes to sustainable development, but states:   
 

The planning system should support economically, environmentally and 
socially sustainable places by enabling development that balances the 
costs and benefits of a proposal over the longer term. The aim is to 
achieve the right development in the right place; it is not to allow 
development at any cost. 

 
8  PLANNING ISSUES 
 
8.1 The main issue to be determined is whether the proposal accords with 

the development plan, unless material planning considerations indicate 
otherwise. The representations and consultation responses received 
are material considerations. 
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Principle of Development 
 

8.2 The site is allocated in the MLDP for Class 4 business uses as defined 
by the Town and Country Planning (Use Classes) Scotland Order 1997 
(as amended). The proposed development comprises a mixed use of 
Class 1 shop (retail) and Class 3 food and drink for consumption on the 
premises uses (cafe and restaurant). The hot food takeaway (including 
the drive thru) component of the cafe and restaurant and the petrol 
filling station (PFS) are sui generis uses (sui generis is a term which 
refers to a use in a class of its own outwith those defined by the Use 
Classes Order).  The retail unit is of a scale as not to be considered 
ancillary to the petrol filling station and the hot food takeaway 
components are of a scale as not to be considered ancillary to their 
host cafe/restaurant.  The proposed uses do not accord with the site’s 
allocation and are therefore contrary to the MLDP. 
 

8.3 The application site forms part of the Sheriffhall South economic 
development site identified for Class 4 business uses.  Class 4 uses 
are defined as; a use as an office, other than a use within Class 2 
(financial, professional and other services); for research and 
development of products and processes; or for any industrial process; 
being a use which can be carried out in any residential area without 
detriment to the amenity of that area by reason of noise, vibration, 
smell, fumes, smoke, soot, ash, dust or grit. The proposed PFS, retail 
unit, cafe and restaurant with drive thru are materially different uses 
resulting in different economic outcomes, different environmental 
impacts and different traffic generation patterns. 
 

8.4 SESplan policy 2 supports the development of a range of marketable 
sites of the size and quality to meet the requirements of business and 
industry within the SESplan area. Local development plans are 
required to deliver the quantity of strategic employment land as 
identified.  The proposed development undermines the strategic 
objective of delivering business and industry development and the loss 
of Sheriffhall South to non-business uses could result in Midlothian not 
meeting its strategic land commitments. 
 

8.5 The Scottish Government introduced a presumption in favour of 
development that contributes to sustainable development, however it is 
made clear in SPP (Paragraph 28) that: 
 
“The planning system should support economically, environmentally 
and socially sustainable places by enabling development that balances 
the costs and benefits of a proposal over the longer term. The aim is to 
achieve the right development in the right place; it is not to allow 
development at any cost.” 
 

8.6 The MLDP allows for the use of ancillary development in support of 
economic development sites at Shawfair Park and Salters Road, 
subject to any proposed uses not having an adverse impact on Dalkeith 
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Town Centre or the proposed Shawfair Town Centre.  The retail use 
proposed of a sufficient size (490sqm) that it should be located in a 
town centre or other commercial centre rather than in this out of town 
location.  The proposed development by means of its uses and the 
scale of those uses cannot be considered as ancillary to the economic 
site, but rather as a whole sale change in the use of the business 
allocation.   If permission is granted for the proposed uses then it is the 
case that the overall use of Sheriffhall South will change by default.  
 

8.7 The applicant views the site as a roadside service station use and as 
such appropriate to propose a composite of uses (petrol filling station, 
retail and cafe/restaurants with drive thru and takeaway elements). 
Often such uses are located adjacent to motorways or major trunk 
roads rather than as proposed at a junction of A Class roads within only 
a kilometre of a recognised town centre (Dalkeith).  The site is not 
allocated in the development plan for use as a ‘service station’.  
 

8.8 This site has been identified as being in the green belt where protective 
policies seek to ensure development is in accordance with MLDP 
policy, specifically that the site is developed for business purposes. The 
MLDP identifies that the site should remain in the green belt until it is 
fully developed.  This approach was supported during the local plan 
examination by the Reporter appointed by the Scottish Government. 
This gives the site additional protection against non-business use 
development with the fallback position being that if the site is not 
developed for business uses the Council can determine through the 
local plan process to de-allocate the site and return it to 
agriculture/green belt.  In short, if acceptable Class 4 employment uses 
do not materialise the development plan essentially requires the land to 
return ultimately to undeveloped green belt.  There is no provision in 
the development plan to consider other alternative non Class 4 
business uses.   

 
The Economic Case 

 
8.9 The applicant states that the marketing of the ‘Sheriffhall South’ site 

has been ongoing since May 2009, with the original 2009 brochure 
updated in 2015. Marketing boards have existed on the site since May 
2009.  Brochures were circulated to all office agents in Edinburgh and 
surrounding areas on numerous occasions. Despite the widespread 
and constant marketing campaign, interest in the site for Class 4 
business uses has been limited with occupiers tending to prefer to 
locate closer to the City of Edinburgh or at West Edinburgh.  The 
marketing agents have confirmed that the majority of interest in this site 
has come from outwith the Class 4 uses sectors i.e. non office 
developers/occupiers. 
 

8.10 In response to the slow take up of the wider site for economic uses the 
Council granted planning permission for a restaurant/pub on part of the 
Sherrifhall South site in an attempt to ‘open up’ the site for 
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development. Unfortunately, to date, the Elginhaugh Inn development 
has not lead to further development of Sheriffhall South for business 
uses.  However this does not automatically mean the Council has to 
support other non business uses on the site, or with a different 
marketing strategy economic uses could not come forward in the 
future. The applicant could consider reducing the cost of the plots of 
land (to be more competitive with sites in the City of Edinburgh) to 
enable the development of the site for appropriate uses.  

 
8.11 The applicant makes the argument that the Council should approve the 

development because if it does not it will lose up to 50 FTE jobs. These 
jobs have been described by the Council’s Economic Development 
Service as being entry level and low skill jobs. The applicant has taken 
issue with this description.  However, it is clear they are not the type of 
jobs anticipated when the Council allocated the site for business uses. 
 

8.12 The applicant submitted a socio-economic assessment in support of 
the application. The report purports to assess the likely effects on the 
economy, both qualitative and quantitative, in particular on employment 
and economic output. The assessment considers both the construction 
and operational phase of the development. The report sets out relevant 
economic development policy at the national (Scottish Economic 
Strategy) and local level (Midlothian Economic Development 
Framework, 2007 – 2020 and Economic Recovery Programme).  
Reference is also made to SPP, SESplan and the MLDP. The 
document also makes reference to support for ancillary development 
on economic development sites. 
 

8.13 The report notes some challenges for Midlothian including a decrease 
in the economically active population, earnings being lower than the 
Scottish average, lower levels of variation in the employment market 
(by occupation type) and the number of local businesses has declined, 
from 2225 to 2215 from 2014 to 2015. The report also notes that 
Midlothian benefits from a growing population, economic activity rates 
remain higher than the national average; unemployment is below the 
UK and Scottish averages – notably amongst younger people.  
 

8.14 The report indicates socio economic benefits of the proposal as a ‘high 
quality development promoting Midlothian as a place to invest and do 
business’, approximately £2.3 million new capital investment, injection 
of £535,000 into the regional economy in relation to construction and 
creating 118 jobs (50 FTE jobs) generating £5.39 million per annum. 
 

8.15 Notably, the applicant’s submission does not take cognisance of the 
potential use of the site for Class 4 business uses as identified in the 
MLDP to set against the above findings. Nor does it compare the type 
or salary levels of those potentially employed at the site as part of the 
proposal as set against potential employment figures from business 
uses.  If such a comparison was undertaken it would no doubt reinforce 
the identified challenge with regard earnings as set out in the 
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applicant’s submission and show that business uses on the site would 
generate greater levels of employment and greater levels of investment 
in the local economy.    

 
8.16 The applicant has supplied information regarding the marketing of the 

site. However no information has been submitted in relation to the cost 
of land for potential developers. The landowner may need to think more 
proactively regarding the promotion of the site or the servicing of the 
site and/or the construction of speculatively built units in order to 
enable the development of the site. In addition the price of the land 
may have to be reduced in order to achieve the appropriate 
development of the site and the provision of high quality; skilled jobs 
lifting the average salary level for Midlothian so that it is more in line 
with the national average. 
 

8.17 The applicant states that 186sqm (2000 sqft) of office space would 
employ approximately 20 people (the Council’s Economic Development 
Service estimates it would be more like 14 to 19 jobs).  The overall floor 
area on the application site is 1090sqm. On the basis of the Council’s 
estimates an office development would generate approximately 83 to 
109 jobs; these numbers would potentially double with a two storey 
building.  Research and development uses would generate 
approximately 18 to 27 jobs, again with these figures doubling for a two 
storey building on the site. In relation to light industry approximately 23 
jobs would be created with a building of similar floor area. Employment 
numbers for the site are estimated at 50FTE, however if the site were 
utilised for office development it could generate up to approximately 
200 jobs (based on a two storey building). In relation to research and 
development over a two storey building the number of jobs generated 
would be similar to the numbers proposed for the current proposal. The 
number of light industrial jobs would be lower than that proposed for 
this development.      
 

8.18 The applicant takes the view that all jobs are equal in terms of 
development proposals. This does not accord with the established 
principles of land use planning and the Scottish Government’s SPP.  
Sheriffhall South is allocated for specific business uses because they 
are known to stimulate economic growth. Accordingly, the position is 
not to support any type or form of development that provides 
employment. Some, such as those proposed in this application, would 
only be acceptable at certain other locations within Midlothian. 
 
Form of Development 
 

8.19 The site will be accessed off the Gilmerton Road, approximate 100 
metres east of the A7/Gilmerton Road roundabout.  The access is 
designed to service this site and other plots within allocation e32 
Sheriffhall South.  This is acceptable.  However one of the 
consequences of this approach is that the proposed units face inwardly 
with their primary elevations fronting onto the customer car parking 
area.  The proposed buildings are predominantly single storey with 
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flat/mono pitched roofs and are of contemporary design using 
contemporary materials.  This style of building is a ‘standard’ approach 
for ‘service station’ type developments. 
 

8.20 A consequence of the layout and orientation of the buildings is that the 
prominent elevations fronting onto the A7 and Gilmerton Road, in 
particular the cafe building (Starbucks Coffee) and the restaurant 
building (KFC), are secondary elevations in terms of their design and 
do not present an attractive or interesting street scene or gateway into 
Midlothian.  This concern could be partially addressed by quality 
landscaping along the frontage of the site.  Unfortunately the layout is 
very tight and there is limited scope for landscaping, especially tree 
planting.  If the application is approved it should be subject to an 
amended layout which facilitates tree planting along the A7 and 
Gilmerton Road frontages.  This may result in a reduction in the 
provision of car parking spaces and impact on any proposed signage 
(which would be subject to a separate application for advertisement 
consent) being considered by the applicant.   

 
Other Issues  
 

8.21 A preliminary bat roost assessment and badger survey were carried out 
for the infrastructure application (see paragraph 4.1) which extends to 
some extent into this application site. No badger shelter features were 
recorded and no bats were identified utilising the woodland for roosting. 
Some badger commuting and foraging has been noted on the site and 
therefore during the construction period, if permission is granted, the 
species would have to be safeguarded. 
 

8.22 The matters raised in the representations have been addressed above 
or by consultees who, subject to appropriate conditions (if the 
application were to be approved), do not object to the application.  
Conditions could address issues relating to building materials, 
drainage, access, landscaping, ventilation, noise, litter collection, 
archaeology, the provision of electric car charging points and high 
speed broadband and the protection of species. The site is identified 
for development and therefore there would be a loss of this agricultural 
land, should an appropriate Class 4 development be proposed for the 
site.  

 
Developer Contributions 
 

8.23 In relation to developer contributions, if the application is granted, it is 
appropriate that, in accordance with Policy IMP2 of the MLDP, 
contributions are made towards the A7 urbanisation scheme. 
 

9 RECOMMENDATION 
 
9.1 That planning permission be refused for the following reasons: 
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1. The proposed land uses are not in accordance with the site’s 
allocation for Class 4 business uses in the development plan and as 
such the development is contrary to policy 2 of the Strategic 
Development Plan for Edinburgh and the South-East Scotland 
(approved in 2013), policies STRAT1, ECON1 and ENV1 of the 
Midlothian Local Development Plan 2017 and the Scottish 
Government’s policy position set out in Scottish Planning Policy. 
 

2. The proposed retail unit is of a significant size that it cannot be 
considered ancillary to the petrol filling station (they are composite 
uses) and as such when assessed against local and national 
planning policy with regard retail development it does not accord 
with the principle of ‘town centres first’ and is therefore contrary to 
policies TCR1, TCR2 and ENV1 of the Midlothian Local 
Development Plan 2017 and the Scottish Government’s policy 
position set out in Scottish Planning Policy. 

 
3. The proposed cafe and restaurant uses are outwith any identified 

settlement boundary, on a site allocated for Class 4 uses and within 
the green belt without a justification and as such are contrary to 
policy ENV1 of the Midlothian Local Development Plan 2017 and 
the Scottish Government’s policy position set out in Scottish 
Planning Policy. 

 
 

 
Ian Johnson 
Head of Communities and Economy 
 
Date:     8 May 2018 
 
Application No:    17/00537/DPP (Available online) 
Applicant:   Euro Garages Ltd  
Agent:              Colliers International 
Validation Date:  14 July 2017 
Contact Person:  Joyce Learmonth  
Tel No:     0131 271 3311 
Background Papers: 17/00537/DPP, 17/00587/DPP, 17/00508/DPP, 

16/00893/PPP  
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