
Local  Review Body
Tuesday 10 September 2019

Item No 5.2 

Notice of Review: Land at Wester Cowden Farm, Wester 
Cowden, Dalkeith 
Determination Report 

Report by Dr Mary Smith Director of Education, Communities and Economy 

1 Purpose of Report 

1.1 The purpose of this report is to provide a framework for the Local 
Review Body (LRB) to consider a ‘Notice of Review’ to amend 
condition 1 of planning permission 16/00359/PPP at land at Wester 
Cowden Farm, Wester Cowden, Dalkeith. 

2 Background 

2.1 Planning application 16/00359/DPP for planning permission in principle 
for residential development and formation of access road at land at 
Wester Cowden Farm, Wester Cowden, Dalkeith was granted 
permission in February 2018 subject to a condition limiting the number 
of residential units (condition 1): 

1. The development shall adhere to the following constraints:
i. No more than 25 residential units shall be erected on the site;

and
ii. No building erected on the site shall exceed two-stories in

height.

Reason for 1(i): To restrict the number of dwellings to that which the 
applicant has indicated will be erected on the site and which at this 
present time a developer contribution can be secured to increase the 
capacity within the local primary schools to accommodate the number 
of children likely to arise from that number of dwellings. 

Reason for 1(ii): Buildings higher than two-storey erected on the site 
would appear unduly incongruous and intrusive in the landscape, 
harmful to the landscape character and amenity of the area.  

2.2 Planning application 18/00759/S42 to amend condition 1 of planning 
permission 16/00359/PPP, to remove the restriction on the number of 
residential units, was refused planning permission on 16 April 2019; a 
copy of the decision is attached to this report.   

2.3 The review has progressed through the following stages: 

1 Submission of Notice of Review by the applicant. 
2 The Registration and Acknowledgement of the Notice of Review. 
3 Carrying out Notification and Consultation. 



3 Supporting Documents 

3.1 Attached to this report are the following documents: 

• A site location plan (Appendix A);
• A copy of the notice of review form and supporting statement

(Appendix B). Any duplication of information is not attached;
• A copy of the case officer’s report (Appendix C); and
• A copy of the decision notice, excluding the standard advisor notes,

issued on 16 April 2019 (Appendix D).

3.2 The full planning application case file and the development plan 
policies referred to in the case officer’s report can be viewed online via 
www.midlothian.gov.uk 

4 Procedures 

4.1 In accordance with procedures agreed by the LRB, the LRB by 
agreement of the Chair: 

• Have scheduled a site visit for Tuesday 10 September 2019; and
• Have determined to progress the review by way of a hearing.

4.2 The case officer’s report identified that five consultation responses and 
31 representations objecting to the application were received.  As part 
of the review process the interested parties were notified of the review. 
Four representors reaffirmed their objection to the application.  All the 
comments can be viewed online on the electronic planning 
application/review case file. 

4.3 The next stage in the process is for the LRB to determine the review in 
accordance with the agreed procedure: 

• Identify any provisions of the development plan which are relevant
to the decision;

• Interpret them carefully, looking at the aims and objectives of the
plan as well as detailed wording of policies;

• Consider whether or not the proposal accords with the
development plan;

• Identify and consider relevant material considerations for and
against the proposal;

• Assess whether these considerations warrant a departure from the
development plan; and

• State the reason/s for the decision and state any conditions
required if planning permission is granted.

4.4 In reaching a decision on the case the planning advisor can advise on 
appropriate phraseology and on appropriate planning reasons for 
reaching a decision.  

4.5 Following the determination of the review the planning advisor will 
prepare a decision notice for issuing through the Chair of the LRB.  A 
copy of the decision notice will be reported to the next LRB for noting. 



4.6 A copy of the LRB decision will be placed on the planning authority’s 
planning register and made available for inspection online. 

5 Conditions 

5.1 In accordance with the procedures agreed by the LRB at its meeting of 
13 June 2017, and without prejudice to the determination of the review, 
the following condition has been prepared for the consideration of the 
LRB if it is minded to uphold the review and grant planning permission. 

1. No building erected on the site shall exceed two-stories in height.

Reason: Buildings higher than two-storey erected on the site
would appear unduly incongruous and intrusive in the landscape,
harmful to the landscape character and amenity of the area.

2. The masterplans submitted with applications 16/00359/PPP and
18/00759/S42 are not approved.

Reason: The permissions are for planning permission in principle
and an amendment to planning permission in principle only and
the details delineated within the masterplans are for illustrative
purposes only.

3. Development shall not begin until an application for approval of
matters specified in conditions regarding the phasing of the
development has been submitted to and approved in writing by
the planning authority. The phasing schedule shall include the
construction of each residential phase of the development, the
provision of affordable housing, the provision of open space,
structural landscaping and landscaping in communal areas,
SUDS provision and transportation infrastructure. Development
shall thereafter be carried out in accordance with the approved
phasing plan unless agreed in writing with the planning authority.

Reason: To ensure the development is implemented in a manner
which mitigates the impact of the development process on
existing land users and the future occupants of the development.

4. Development shall not begin on an individual phase of
development (identified in compliance with condition 3) until an
application for approval of matters specified in conditions for a
scheme of hard and soft landscaping works has been submitted
to and approved in writing by the planning authority. Details of the
scheme shall include:

i. existing and finished ground levels and floor levels for all
buildings, open space and roads in relation to a fixed
datum;

ii. existing trees, landscaping features and vegetation to be
retained; removed, protected during development and in
the case of damage, restored;

iii. proposed new planting in communal areas, road verges
and open space, including trees, shrubs, hedging,
wildflowers and grassed areas;



iv. location and design of any proposed walls, fences and
gates, including those surrounding bin stores or any other
ancillary structures;

v. schedule of plants to comprise species, plant sizes and
proposed numbers/density;

vi. programme for completion and subsequent maintenance
of all soft and hard landscaping;

vii. drainage details, watercourse diversions, flood prevention
measures and sustainable urban drainage systems to
manage water runoff;

viii. proposed car park configuration and surfacing;
ix. proposed footpaths and cycle paths (designed to be

unsuitable for motor bike use); and
x. details of existing and proposed services; water, gas,

electric and telephone.

All hard and soft landscaping shall be carried out in accordance 
with the scheme approved in writing by the planning authority as 
the programme for completion and subsequent maintenance 4(vi). 
Any trees or shrubs removed, dying, becoming seriously diseased 
or damaged within five years of planting shall be replaced in the 
following planting season by trees/shrubs of a similar species to 
those originally required.  

Reason: To ensure the quality of the development is enhanced 
by landscaping to reflect its setting in accordance with policies in 
the Midlothian Local Development Plan 2017 and national 
planning guidance and advice.  

5. Development shall not begin on any individual phase of
development (identified in compliance with condition 3) until an
application for approval of matters specified in conditions for the
siting, design and external appearance of all residential units and
other structures has been submitted to and approved in writing by
the planning authority. The application shall include samples of
materials to be used on external surfaces of the buildings; hard
ground cover surfaces; means of enclosure and ancillary
structures. These materials will also include those proposed in the
area of improved quality (comprising no less than 20% of the
proposed dwellings). Development shall thereafter be carried out
using the approved materials or such alternatives as may be
agreed in writing with the planning authority.

Reason: To ensure the quality of the development is enhanced
by the use of quality materials to reflect its setting in accordance
with policies in the Midlothian Local Development Plan 2017 and
national planning guidance and advice.

6. Development shall not begin until an application for approval of
matters specified in conditions for details, including a timetable of
implementation, of 'Percent for Art' have been submitted to and
approved in writing by the planning authority. The 'Percent for Art'
shall be implemented as per the approved details.



Reason: To ensure the quality of the development is enhanced 
by the use of art to reflect its setting in accordance with policy 
IMP1 of the Midlothian Local Development Plan 2017.  

7. Development shall not begin on an individual phase of
development (identified in compliance with condition 3) until an
application for approval of matters specified in conditions for the
site access, roads, footpaths, cycle ways and transportation
movements has been submitted to and approved in writing by the
planning authority. Details of the scheme shall include:

i. existing and finished ground levels for all roads, footways
and cycle ways in relation to a fixed datum;

ii. the proposed vehicular, cycle and pedestrian accesses
into the site;

iii. the proposed roads (including turning facilities), footpaths
and cycle ways including suitable walking and cycling
routes linking the new housing with the local primary
school and the rest of Dalkeith;

iv. proposed visibility splays, traffic calming measures,
lighting and signage;

v. proposed construction traffic access and egress and
haulage routes;

vi. proposed car parking arrangements; and
vii. a programme for completion for the construction of

access, roads, footpaths and cycle paths.

Development shall thereafter be carried out in accordance with 
the approved details or such alternatives as may be agreed in 
writing with the planning authority.  

Reason: To ensure the future users of the buildings, existing local 
residents and those visiting the development site during the 
construction process have safe and convenient access to and 
from the site.  

8. Development shall not begin on an individual phase of
development (identified in compliance with condition 3) until an
application for approval of matters specified in conditions for a
scheme to deal with any contamination of the site and/or previous
mineral workings has been submitted to and approved by the
planning authority.  The scheme shall contain details of the
proposals to deal with any contamination and/or previous mineral
workings and include:
i. the nature, extent and types of contamination and/or

previous mineral workings on the site;
ii. measures to treat or remove contamination and/or

previous mineral workings to ensure that the site is fit for
the uses hereby approved, and that there is no risk to the
wider environment from contamination and/or previous
mineral workings originating within the site;

iii. measures to deal with contamination and/or previous
mineral workings encountered during construction work;
and,



iv. the condition of the site on completion of the specified
decontamination measures.

Before any part of the site is occupied for residential purposes, 
the measures to decontaminate the site shall be fully implemented 
as approved by the planning authority.  

9. On completion of the decontamination/ remediation works
required in condition 8 and prior to any dwellinghouses being
occupied on site, a validation report or reports shall be submitted
to the planning authority confirming that the works have been
carried out in accordance with the approved scheme. No part of
the development shall be occupied until this report has been
approved by the planning authority.

Reason for conditions 8 and 9: To ensure that any
contamination on the site/ground conditions is adequately
identified and that appropriate decontamination measures/ground
mitigation measures are undertaken to mitigate the identified risk
to site users and construction workers, built development on the
site, landscaped areas, and the wider environment; to ensure the
remediation works are undertaken.

10. Development shall not begin until an application for approval of
matters specified in conditions for an updated Coal Mining Risk
Assessment for the whole site has been submitted to and
approved in writing by the applicant and approved by the planning
authority.

Reason: To ensure the site is suitable for development given the
previous coal mining workings in the area.

11. Development shall not begin until an application for approval of
matters specified in conditions for a programme of archaeological
works has been undertaken and reported upon in accordance with
a written scheme of investigation which has been submitted by
the applicant and approved by the planning authority. The
programme of works shall comprise an appraisal level Historic
Building Recording and a Monitoring Soil Strip which shall be
reported upon initially through a Data Structure Report (DSR)
submitted for the prior approval of the planning authority.

Reason: To ensure this development does not result in the
unnecessary loss of archaeological material in accordance with
Policies ENV24 and ENV25 of the Midlothian Local Development
Plan 2017.

12. Prior to the commencement of development, the scope of, and a
subsequent report on, a feasibility study of the operation of a
community heating scheme, and the installation of low and zero
carbon generating technology, for the development hereby
approved, and if practicable other neighbouring developments/
sites, in accordance with MLDP Policies NRG3, NRG4 and
NRG6, shall be submitted for the prior written approval of the
planning authority. Should the planning authority conclude, on the



basis of this study, that a scheme is viable, no dwellinghouses on 
the site shall be occupied until a community heating scheme, and/ 
or low and zero carbon generating technology for the site, and, if 
practicable, other neighbouring developments/ sites, is approved 
in writing by the planning authority. There shall be no variation 
therefrom unless with the prior written approval of the planning 
authority.  

Reason: To ensure the provision of a community heating system 
for the site, to accord with the requirements of Midlothian Local 
Development Plan 2017 policy NRG6 and in order to promote 
sustainable development.  

13. Prior to works commencing on site the additional bat surveys,
badger mitigation and breeding bird mitigation recommended in
the conclusions section of the updated Extended Phase 1 Habitat
Survey (updated September 2016) and the recommendations
made in the Bat Survey Report (dated April-September 2016)
both prepared by Acorna Ecology Ltd submitted as part of
planning permission in principle 16/00359/PPP, shall be carried
out in full. The scope of the additional surveys shall be agreed in
advance in writing by the planning authority.

Reason: In the interests of safeguarding European Protected
Species.

14. Development shall not begin until details of a
sustainability/biodiversity scheme for the site, including the
provision of house bricks and boxes for bats and swifts throughout
the development has been submitted to and approved in writing
by the planning authority. Development shall thereafter be carried
out in accordance with the approved details or such alternatives
as may be approved in writing with the planning authority.

Reason: To ensure the development accords with the
requirements of policy DEV5 of the Midlothian Local Development
Plan 2017.

15. Development shall not begin until details, including a timetable of
implementation, of high speed fibre broadband have been
submitted to and approved in writing by the planning authority.
The details shall include delivery of high speed fibre broadband
prior to the occupation of each residential unit. The delivery of
high speed fibre broadband shall be implemented as per the
approved details.

Reason: To ensure the quality of the development is enhanced
by the provision of appropriate digital infrastructure.

16. Development shall not begin until details of the provision and use
of electric vehicle charging stations throughout the development
have been submitted to and approved in writing by the planning
authority. Development shall thereafter be carried out in
accordance with the approved details or such alternatives as may
be approved in writing with the planning authority.



Reason: To ensure the development accords with the 
requirements of policy TRAN5 of the Midlothian Local 
Development Plan 2017. 

5.2 If the LRB is minded to uphold the review and grant planning 
permission for the proposed development it shall be subject to a legal 
agreement to secure developer contributions towards education 
provision, children’s play provision, town centre improvements and 
public transport (Borders Rail) and the provision of affordable housing. 
The legal agreement shall be concluded prior to the issuing of the LRB 
decision. The legal agreement shall be concluded within 6 months of 
the resolution to grant planning permission, if the agreement is not 
concluded the review will be reported back to the LRB for 
reconsideration. 

6 Recommendations 

6.1 It is recommended that the LRB: 
a) determine the review; and
b) the planning advisor draft and issue the decision of the LRB

through the Chair

Date:  3 September 2019 

Report Contact:     Joyce Learmonth, Lead Officer Major Developments and 
Enforcement 
joyce.learmonth@midlothian.gov.uk 

Tel No: 0131 271 3311 

Background Papers: Planning application 18/00759/S42 available for 
inspection online. 
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File No. 18/00759/S42

Section 42 application to amend condition 1 (i) of planning
permission 16/00359/PPP (to allow more than 25
dwellinghouses on the site) at Land At Wester Cowden
Farm, Wester Cowden, Dalkeith
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